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Office op the Chief of Engineers, 

United States Army, 
Washington, D. C, June 27, 1882. 

General : I have the honor tx) submit herewith a compilation from 
the published volumes of the Opinions of the Attorneys General of the 
United States, and as these may be of service to the officers of the En- 
gineer Department in connection with their duties, I have respectfully 
to suggest that the necessary authority be procured for printing three 
hundred copies for distribution. 

Very respectfully, your obedient servant, 

John G. Parke, 
Lieut. Col. Corps of Engineers, 

Bvt, Maj. Oen., U. S. A. 
General H. G. Wright, 

Chief of Engineers, U, 8. A. 

[First indorsement. ] 

Office Chief of Engineers, 

U. S. Army, 
June 28, 1882. 

Respectfully submitted to the honorable the Secretary of War. 
The within meets with my approval, and I have accordingly to rec- 
ommend that the printing and binding be authorized upon the usual 

requisition. 

H. G. Wright, 

Chief of Eng ineers, 

Brig, and Bvt, Maj. Oen. 

[Second indorsement.] 

Approved. 

By order of the Secretary of War. 

John Tweedale, 

Chief Cleric. 
War Department, 

July 6,*1882. 
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PUKCHASE OF LAND ON ACCOUNT OF UNITED STATES. 

[Volume 11, pages 201-204.] 

1. An act of Congress appropriating a sum of Money *'for permanent defences at Nar- 

ragansett bay" will not authorize the purchase, on account of the United States, 
of a tract of land as a site for a proposed fort at the place mentioned in the Statute, 

2. Constmction and effect of the 7tli Section of the act of May 1, 1820. 

Attorney General's Office, 

April 20, 1865. 

Sir: You Lave asked my opiuion on the question, whether the sum 
of one hundred and fifty thousand dollars, appi:opriated by the act of 
Congress of February 20, 1863, (12 Stats., 655,) "for permanent defences 
at Narragansett bay, Rhode Island," is lawfully available for the pur- 
chase, on account of the United States, of a tract of land known as 
^' Dutch Island," as a site for one of the proposed defences at the place 
indicated in the Statute ? 

The doubt upon the point has arisen under the provision of the 7th 
section of the act of May 1, 1820, (5 Stats., 568,) which declares '^ that no 
land shall be purchased on account of the United States except under 
a law authorizing such purchase." This is a general and permanent 
enactment, and the doubt which has been suggested must be held to be 
well founded, and incapable of being resolved in favor of the right of 
the Department to purchase the land in question, unless the words of 
the act of 1863, which have been quoted, are legally capable of being 
construed as conferring authority on the Department to make the pro- 
l)Osed purchase. Ceutainlj^ the words of the act do not expressly confer 
that authority. The power to purchase land from the authority con . 
ferred to construct '^ permanent defences," must be derived, if derived 
at all, by implication from those words. The chief engineer of the army, 
in his letter to you of the 8th instant, has defined, with technical pre- 
cision, what is meant scientifically by ^' permanent defences." I quote 
his words : ^* Technically, permanent defensive structures are those built 
for the continued and permanent defence of our cities, naval depots, and 
harbors, and are, as far as practicable, of imperishable or permanent 

3 



4 OPINIONS OF THE ATTORNEYS GENERAL. 

and durable materials, and in contradistinction to temporary or field 
fortifications, which are for armies changing their position from time to 
time, and such as are hastily constructed for the defence of localities 
occupied temporarily by armies contending with armies in the field, or 
against fleets, when time or other causes have not permitted the coa- 
struction of permanent defences.'' Vide also article " Fortification," 
Encyclopedia Britannica, (8th edition, vol. 1, p. 817.) 

It is clear, then, that the power to construct such defences as are thus 
described, and to purchase matmals therefor, may be executed entirely 
well without the exercise of a power to purchase land,' although it will 
be readily conceded that the United States, in most cases, before ex- 
pending money for the purchase of materials necessary in the construc- 
tion of defences of this description, and for the erection of such works, as 
a matter of proper precaution and prudence, should become the owner of 
the sites on which they are to be reared. The power in question bein^ 
derivable, therefore, only by implication from the authority conferred 
by the Statute, the question is, whether we are at liberty, in view of 
the general and permanent prohibition contained in the Statute of 1820, 
to determine that the power conferred on the executive department by 
the act of 1863 embraces a power so clearly merely incidental to the one 
conferred. 

I am of opinion that we are not, and that the general effect of the act 
of 1820, is to render the exercise by an executive department of a power 
to purchase land on account of the United States illegal, unless the in- 
tention of Congress that such a power should be exercised has been so 
clearly expressed in the law which is invoked as containing the author- 
ity, that the power may be said to be an express one under the words 
of that law. 

I have already shown that the authority to pnrchase land, as a site 
for one of the proposed defences at Narragansett bay, is not expressly 
conferred in the sense just indicated by the act of 1863. The operation 
of the act of 1820, then, is to defeat the exercise of that authority oa 
the principle which I have enunciated. It is plain, that to give any 
other effect to the act of 1820 than that to which I have referred would 
be to nullify it, or to impair its efficiency. 

There never was a time in the history of this Government when the 
purchase of land on account of the United States without authority of 
law was a legal act on the part of the Executive. What effect, then, 
can the act of 1820 have, as a substantive expression of the will of Con- 
gress, unless that of prohibiting the purchase of real estate on account 
of the United States under merely implied authority ? I can conceive of 
none. 

I need not pursue the subject farther. Bat, by way of illustrating 
what precedent Congress has itself established in favor of the legal view 
I have here taken, I may refer to the act of April 29, 1824, (4 Stats., 22,) 
which authorized the construction of the work at Brenton's point, Nar- 
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ragansett bay, iu which the following form of language was employed: 
"For the purchase of a site and collecting materials for the projected 
work at Brenton's point, Narragansett bay, Rhode Island, fifty thou- 
sand dollars." There the purchase of the land was distinctly and ex- 
pressly authorized, as well as the purchase of materials for the con- 
struction of the defensive work. It would have been well if the same 
form of enactment had been pursued in the statute of 1863, as the pur- 
chase of sites at Narragansett Bay was, no doubt, within the contempla- 
tion of the legislature, though we cannot say so as a matter of law. 

I am of opinion, therefore, that without further legislation the money 
appropriated by the act of February 20, 1863, cannot be applied for the 
purchase of land for the purpose indicated. 

I am, sir, very respectfully, your obedient servant, 

James Speed. 
Hon. Edwin M. Stanton, 

Secretary of War, 



FORT TRUMBULL, CONNECTICUT. 

[Volume X3, page 411.] 

The purchase by the United States of the land occupied by Fort Trumbull, Connecti- 
cut, and the consent of the State legislature to the purchase, though a formal cession 
of jurisdiction is wanting, give to Congress the exclusive power of legislation over 
tlie purchased land. 

Department of Justice, 

Ajyril 15, 1871. 

Sir: In answer to the request in your letter of March 27th last, for 
my opinion upon the question of the jurisdiction of the United States 
over the land occupied by Fort Trumbull, Connecticut, I have the honor 
to say that, in my opinion, the jurisdiction of the United States is un- 
questionable. It is not questioned that the land is owned by the United 
States, or that the purchase was with the consent of the legislature of 
the State. There is wanting a formal deed of cession which the legis- 
lature intended should be executed on the part of the State. Such a for- 
mality is not necessary to give jurisdiction. 

The purchase by the United States, and the consent of the legislature 
to the purchase, gave to Congress the exclusive power of legislation 
over the purchased land, (Constitution of the United States, Art. II, 
Sec. 8.) A legislative consent to the purchase could be given either 
before or after the purchase, and such consent, whenever given, to- 
gether with the fact of the purchase, establishes the jurisdiction of the 
United States, (7 Opins., 628.) 

Yery respectfully, your obedient servant, 

A. T. AKER3IAN. 

Hon. Wm. W. Belknap, 

Secretary of War, 
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FINN'S POINT, NEW JERSEY. 

i Volume 13, pages 460, 461.1 

The act of the legisLature of New Jersey, mentioned in this case, considered insuffi- 
cient to meet the requirements of the; law of September II, 1H41, in regard to the 
cession of jurisdiction over certain land purchased by the United States, at Finn's 
Point, in tnat State. 

Such cession may take place in two ways : indirectly, by the State consenting to the 
purchase of the land by the United States ; and directly, by the State granting the 
j urisdiction to the United States. 

DEPARTMENT OF JUSTICE, 

June 22, 1871. 

Sir : I have exainiaed the copy of a recent act of the legislature of 
;New Jersey, entitled "An act giving the consent of the State of Xew 
Jersey to the erection of defenses at Finn's Point, New Jersey," which 
accompanied your letter to the Attorney-General of the 13th of May 
last, asking "whether the jurisdiction therein surrendered is sufficient 
to warrant the erection of military fortilications on said land." 

In my judgment that act does not satisfy the provisions of the joint 
resolution of September 11, 1841, (5 Stat., 468,) requiring a cession of 
jurisdiction by the State over lands purchased for fortilications and 
other purposes enumerated therein, before public money is authorized 
to be expended thereon. Such cession may take place in two ways : 
indirectly, by an act of the State legislature consenting to the purchase 
of the land by the United States j and directly, by an act of the State 
legislature granting the jurisdiction to the United States. But the act 
under consideration contains neither an assent to the purchase nor a 
grant of jurisdiction. It merely giv^es the consent of the State to the 
use of the land for a specific purpose, which consent is declared to be 
"as provided in the sixteenth clause of the 8th section of the first 
article of the Constitution of the United States, and in the acts of Con- 
gress in such case made and provided." I find nothing in thai clause 
which is applicable to the subject, and am unable to determine what 
particular statute is referred to by the words " acts of Congress in such 
(iase made and provided." 

As, then, the act does not seem to meet the requirements of the law 
of 1841, it is not, in my opinion, " sufficient to warrant the erection of 
military fortifications on said land." 

I return herewith the copy mentioned. 

Very respectfully, your obedient servant, 

I>. IJ. IjRISTOW, 

Solicitor- General and Acting Attorney- Gent raL 

Hon. W3I, W. Belknap, 

Secretary of War. 
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PIER AT OSWEGO, NEW YQBK. 

r Volume 13, pages 465, 466. 1 

Parties having proposed to donate to the United States certain land for the extension 
of the pier and breakwater at Oswego, New York, upon the following conditions, 
VIZ., that the work "shall be conducted at or near the point, and substantially upon 
the plan adopted and recommended by the board of engineers," &c. : Adcised that, 
if the latter condition is omitted, the donation may properly be accepted, even 
though the former condition is retained, but not otherwise. 

Department of Justice, 

Jtme 24, 1871. 

Sir: I have examined the papers submitted to the Attorney-General 
under cover of your letter of the 12th of April last, touching the pro- 
positions of certain parties to donate to the United States a piece of 
land for the extension of the pier and breakwater contemplated to be 
erected in the harbor at Oswego, New York. 

You ask whether it is proper to accept the proposed donation on the 
conditions named by the parties. Those conditions are that the work 
" shall be constructed at or near the point, and substantially upon the 
plan adopted and recommended by the board of engineer officers of the 
United States Army convened at Oswego, March 30, 1870." 

I perceive no objection to accepting the donation upon the condition 
that the work be '^ constructed at or near the point " referred to ; but 
the other condition, requiring the work to be constructed upon the par- 
ticular plan mentioned, is objectionable in this, that in case it should be 
deemed expedient to alter that plan substantially, or to construct any 
part of the work upon a new and different plan, the title of the Govern- 
ment to the premises would be liable to be defeated for breach of 
condition, after considerable outlay may have been expended thereon. 
If, then, the latter condition is omitted, I think the donation may 
properly be accepted, even though the former condition is retained, but 
not otherwise. However, before any money could lawfully be expended 
upon the land, it would be necessary to obtain a cession of jurisdiction 
from the State, as required by the joint resolution of September 11, 1841. 
(5 Stat., 468.)" 

The papers received with your letter are herewith returned. 
Very respectfully'^, your obedient servant, 

B. II. Bristow, 
Solicitor- General and Acting Attorney- OeneraL 

Hon. Wm. W. Belknap, 

Secretary of War, 
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F0:5^ AND WISCONSIN RIVERS IMPROVEMENT. 

[Volnme 15, pages 31-32.] 

Under the act of March 3, 1875, to aid iu the improvement of the Fox and Wisconsin 
Rivers (18 Stat., 506), the oflScers in charge of that work cannot acquire laud 
needed therefor hy pui chase directly from the owner, but must have recourse to con- 
demnation. 

Department of Justice, 

August 11, 1879. 

Sir: I have examined the question presented for the consideration 
of the Attorney-General in a letter from Mr. H. T. Crosby, chief clerk 
of yoar department, dated the 8th of June, viz: "Whether, under the 
.act of March 3, 1875, entitled ^ An act to aid in the improvement of the 
Fox and Wisconsin Rivers,' &c. (18 Stat., 506), the officers of the United 
'States in charge of that improvement may acquire land needed therefor 
by purchase direct from the owner, or whether they have authority to 
make the acquisition by condemnation proceedings onlyf " 

The first section of the act declares that whenever, in the prosecution 
and maintenance of the improvement, it becomes necessary or proper, 
in the judgment of the Secretary of War, to take possession of any 
Jands for canals and cut-offs, the officers in charge may, in the name of 
the United States, take possession of the same, " after first having paid 
or secured to be paid the value thereof, which may have been ascer- 
tained in the mode provided by the laws of the State wherein such prop- 
erty lies." I 

And the second section authorizes a part of the appropriation " now 
made '' for the further prosecution of the improvement (i. e. the appro- 
priation made by the act of March 3, 1875, 18 Stat., 456) to be applied 
in payment of the property so taken. 

The method of acquiring land described in this act is clearly not by 
bargain and sale or purchase directly from the owner, where the value 
or price is determined by agreement between the parties. Thus the 
value of the property which the officers are authorized to pay for and 
to take possession of must have been ascertained in the mode provided 
by the laws of the State ; meaning, unquestionably, the mode estab- 
lished by the local laws for the valuation of property where it is sought 
to be acquired for public purposes under the right of eminent domain ; 
in other words, where condemnation proceedings are instituted. The 
method of acquisition contemplated in the act seems, then, to be by pro- 
ceedings of that character, and I think it does not authorize a resort to 
any other. This view appears to me to be strengthened by the fact that 
in the act of June 23, 1874 (18 Stat., 237), making an appropriation for 
the same improvement, authority is expressly given to employ a part of 
that appropriation " for the purchase of such real estate as may be re- 
quired," &c., from which it may reasonably be inferred that if Congress 
had designed any portion of the appropriation made by the act of March 
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3, 1875, to be thus employed, it would have manifested its will in terms 

equally explicit and unmistakable. 

I am accordingly of the opinion that the officers in charge of the work 

cannot, under the act in question, acciuire land by purchase, but must 

have recourse to condemnation proceedings where it becomes necessary 

to obtain the ownership of the property. 

1 have the honor to be, very respectfully, 

S. F. Phillips, 

Acting Attorney- Oener ah 
Hon. W. W. Belknap, 

Secretary of War. 



PUECHASE OF LAND. 

[Volume 15, pages 212-214. J 

The provision in the act of March 3, 1875, chap. 134, making an appropriation for a 
movable dam, impliedly authorizes the purchase, with the approval of the Secretary 
of War, of such land as is necessary for the construction of the dam. 

Payment of the purchase money for the land may be made, though the legislature of 
the State has not consented to the purchase. Section 355 Kev. Stat, considered in 
connection with section 1838 Rev. Stat, and construed. 

Department of Jjctstice, 

March 27, 1877. 

Sir: The papers herewith inclosed were transmitted to the Attorney- 
General by Mr. H. T. Crosby, chief clerk of your Department, (acting 
for the Secretary of War in his absence,) under cover of a letter dated 
the 6th of Kovember. last, requesting an opinion upon the following 
questions : 

"Does the act approved March 3, 1875, making appropriation for a 
movable dam, convey by implication or inference the right to purchase 
land necessary to its erection? If so, can such purchase be made, and, 
upon the title being declared perfect by the honorable Attorney-General, 
can payment of the purchase-money be legally made, in the absence of 
the consent to the purchase by the legislature of the State in which the 
land or site may be!" 

These questions having been left unanswered by my predecessor in 
office, their consideration has devolved upon me. 

The appropriation in the act of March 3, 1875, referred to, is in these 
terms: 

"That one hundred thousand dollars » * * shall be used for and 
applied toward the construction of a movable dam, or a dam with ad- 
justable gates, for the purpose of testing substantially the best method 
of improving i)ermanently the navigation of the Ohio Eiver and its trib- 
utaries; the location of this work, with the plan of construction and the 
application of the amount hereby appropriated, to be submitted to the 
Secretary of War for his approval." (18 Stat., 458.) 
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In my opinion that provision impliedly authorizes the purchase, with 
the approval of the Secretary of War, of such land as is necessary for 
the construction of the dam. This view rests upon the well-established 
rule of interpretation, that whenever a power is given by a statute, every 
thing necessary to the making of it eftectual or requisite to attain the 
end is implied. (1 Kent's Com., 464.) 

The inquiry now is, whether the purchase money for the land may be 
paid before the legislature of the State shall have consented to the pur- 
chase. 

Section 355 of the Eevised Statutes provides that " ^o public money 
shall be expended upon any site or land purchased by the United States 
for the purposes of erecting thereon any armory, arsenal, fort, fortifica- 
tion, navy-yard, customhouse, lighthouse, or other public building, of 
any kind whatever, * • * until the consent of the legislature of the 
State in which the land or site may be, to such purchase, has been given." 
And by section 1838, "The President of the United States is authorized 
to procure the assent of the legislature of any State, within which any 
purchase of land has been made for the erection of forts, magazines, 
arsenals, dock -yards, and other needful buildings, without such consent 
having been obtained." 

In the latter of these provisions it appears to be contemplated as 
something permissible under the existing law that land may be pur- 
chased for the Government without the consent of the State thereto 
being i)reviously given ; whilst in the former the prohibition seems to 
be, not against the expenditure of money for the purchase of land by 
the Government until such consent is had, but against its expenditure 
for structures or improvements upon land purchased, i. 6., already ac- 
quired, by the Government, until the consent is obtained. This agrees 
with the construction placed by this Department upon the joint resolu- 
tion of September 11, 1841, which was in force at the time of the adop- 
tion of the Eevised Statutes, and from which the provision in section 
355, quoted above, was taken. (See opinion of Attorney-General Bates 
of May G, 1861, vol. 10 Opin., p. 35.) 

I am, accordingly, of the opinion that, in the case under considera- 
tion, payment of the purchase money for the land may be made, though 
the legislature of the State has not yet consented to the purchase. 
I have the honor to be, very respectfully, 

Chas. Devens. 
Hon. George W. McCraky, 

Secretary of War, 
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DAM AT LAKE WINNIBIGOSHISH. 

[Volnme 16, pages 552-557.1 

By the act of June 14, 1880, chap. 211, an appropriation is made for the constraction 
of a dam at Lake Winnibigoshis, with a proviso **that all injuries occasioned to in- 
dividuals by overflow of their lands shall be ascertained and determined by agree- 
ment or in accordance with the laws of Minnesota, and shall not exceed in the 
aggregate $5,000." The land to be overflowed, as is ascertained by actual survey, 
lies within the limits of the reservation of the Chippewa Indians, secured to that 
tribe by the treaty of February 22, 1855. Held that the said proviaOj being in terms, 
limited to the lands of individuals, cannot be extended to lands of the Chippewa 
tribe, and that Congress has not otherwise, in said act, manifested an intention to- 
exercise the right of the eminent domain in or upon lands in said Indian reservation, 
or to authorize the overflow of any part of that reservation, or the taking of timber 
or materials therefrom. 

Department of JusTicif, 

AuguMt 13, 1880. 

Sir: Referring to the clause of the river and harbor improvement bill 
approved June 14, 1880, which appropriates " For the reservoirs at the 
headwaters of the Mississippi River, to be used in the construction of a 
(lam at Lake Winnibigoshish, seventy-live thousand dollars: Providedy 
That all injuries occasioned to individuals by overflow of their lands- 
shall be ascertained and determined by agreement or in accordance 
with the laws of Minnesota, and shall not exceed in the aggregate 
live thousand dollars,'^ yours of the 22d of July states that ari, actual 
survey ascertains that all of the land to be overflowed will be within 
the limits of the reservation secured to the Chippewa Indians by treaty 
of February 22, 1855, and thereupon you submit for my consideration? 
the following questions : 

First. Can the United States, in its own right, appropriate such of 
the lands as will be overflowed ? and if not — 

Second. Would the right, if acquired, to cut the timber on the lauds 
to be overflowed within the limits of the reservation, to be paid for in 
the same way as other materials, and the right to overflow the land in 
I)erpetuum, to be paid for out of the $5,000 provided for injuries, &c., 
satisfy the requirements of the act ? 

Third. What person or persons are authorized to treat with the War 
Department or its agents for the transfer of the land in question f 

1. The Indians usually have only the right to occupy their lands, 
while the complete ultimate title and the exclusive right of acquiring 
possession is held by the National Government independently of the 
will of the Indian tribes. (Johmon v. McTntosh, 8 Wheat., G03; Cherolcee 
Nation v. Georgia^ 5 Pet., 17.) 

Whether the Chippewas in Minnesota have only this general right,, 
or whether under the treaty aforesaid they have a more valuable title 
to these lands, in either case the United States unquestionably has the 
power J and Congress must judge of the emergency in which it is right- 
fully exercised, to take any lands owned or occupied by Indians, as well 
as that of white or other citizens. 
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The real question in the present case, as it seems to me, is whether 
or not Congress, by the above quoted language of the act of June 14, 
1880, has evinced an intention to exercise this right of eminent domain 
or of supreme sovereignty ai^ to lands lying within the Chippewa In diau 
Eeservation. As to the lands of private or individual owners out- 
side the reservation, this purpose is inade sufficiently apparent by 
the proviso. The terms of this proviso, however, cannot be extended so 
as to embrace these Chippewa tribal lands, because expressly confined 
to the lands of individuals, and because there would be no propriety in 
following the laws of Minnesota relating to the sale or appropriation of 
property, as to this particularly situated territory of exclusively federal 
jurisdiction. 

It may be further observed that while the proviso limits the amount to 
be paid as compensation for injuries by overflow to the lands of individ- 
uals to $5,000, the communication of the Engineer-in -Chief, to which 
you invite my attention, states that the damage to the Chippewa lands 
by such overflow will exceed the whole sum appropriated for the con. 
struction of the dam. This tends to show that there was no design to 
take these lands by overflow, making just compensation. 

Is it probable that Congress intended to take them without awarding 
any compensation or providing any means by which its proper measure 
should be ascertained ? To me this seems very improbable. I cannot 
think Congress would make it a condition precedent to euteri ng upon 
this work, or to expending this appropriation upon it, that the injuries 
occasioned to individuals, as definitely ascertained, should not exceed 
$5,000, and yet leave the Chippewa damages indefinite, unlimited, with, 
out any methods of present or future appraisement. Nor can I believe 
that Congress designed to ta ke them without ever making compensa- 
tion therefor. Such a course would not be in accordance with that 
heretofore uniformly pursued in dealing with the Indians, nor at all 
consonant with the plainest principles of justice. True, the Indians 
ordinarily have no title to the soil in fee, though they do sometimes 
acquire it by contract with the United States 5 but the Supreme Court 
of the United States has twice within the last ten years dec lared the 
fight of the Indians to their occupancy is as sacred as that of the United 
States to the fee. {United States v. CooJc^ 19 Wall., 503, top 5 Beecher v. 
Wetherby, 95 U. S., 526, top.) 

In delivering the opinion in this last-cited case. Field, J., observes : 
^^that occupancy could only be interfered with or determined by the 
United States. It is to be j) resumed that in this matter the United 
States would be governed by such considerations of justice as would 
control a Christian people in their treatment of an ignorant and depend- 
ent race." (95 U. S., 525.)^ From a clause simply appropriating a 
specific su m t o construct a dam, we cannot properly infer a purpose to 
dispossess the Indians without any i)ro vision for their compensation. 
They have not been so dealt with heretofore. In the opinion of Marshall 
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C. J.,in the case of the Cherokee Xation v. Oeorgia^ ubi sup.y it is observed 
that ^'the Indians are acknowledged to have an unquestionable and 
lieretofore unquestioned right to the lands they occupy until that right 
shall be extinguished by a voluntary cession to our government." (5 
Pet, 17.) There has been no such extinguishment of their right to the 
lands to be flowed by the erection of the dam in question. Out of the 
lands ceded by these Indians to the United States, by treaty of Feb- 
ruary 22, 1855 (10 Stats., 1165, Art. 1), the land in question was expressly 
reserved by the second article. (10 Stats., 1166, Art. II.) 

Prior to the approval of the act of March 3, 1871, chap. 120, sec. 1 
(16 Stats., 566), such voluntary cessions to extinguish the Indian title 
have been made by means of treaties, for reasons indicated in the decis- 
ions of the Supreme Court in the before-cited and many other cases. 

This act of March 3, 1871, is now found in the Bevised Statutes : 
'^ Sec. 2079. No Indian nation or tribe within the territory of the 
United States shall be acknowledged or recognized as an independent 
nation, tribe, or power, with whom the United States may contract by 
treaty, but no obligation of any treaty lawfully made and ratified with 
any such Indian nation or tribe prior to March third, eighteen hundred 
and seventy one, shall be hereby invalidated or impaired." 

This act, then, did not aftect the rights of these Chippewas. Since 
Hs passage, when it has become desirable to extinguish the Indians' 
right of occupancy, Congress has by preliminary enactments author- 
ized agreements, conditional upon its approval, to be made with the 
Indians, and subsequently ratified them if satisfied with their terms. 
One example of this course will be cited. The act of June 20, 1878, 
chap. 359 (20 Stats., 232), authorized a commission to arrange with the 
Utes for their removal in Colorado ; the act approved June 15, 1880, 
accepts and ratifies the agreement thus made. 

In view of the whole history of our dealings with the Indians, early 
and recent, of their anomalous and dependent situation, I cannot deduce 
a purpose upon the part of Congress to effect a total change of policy 
and to invalidate the treaty securing to these Chippewas the pea<5eful 
occupancy of the lands in question, as an inference (and by no means 
an obvious or necessary one, but rather the contrary) from the language 
of a single clause of a voluminous appropriation act allowing a given 
sum to be expended in the erection of a reservoir dam at a designated 
point. 

While, then, I think the United States has the power, in the con- 
struction of this dam, to take by overflow necessary lands and to 
appropriate materials thereon for its erection, I also think that Congress 
has not, in the legislation submitted to my examination, exercised this 
power so far as the Chippewa Indian Eeservation is concerned, and that 
there is no authority given to overflow any part of this reservation or to 
take timber or materials therefrom. If this is a fatal hindrance to the 
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proseciitiou of the improvement, further Congressional action must be 
invoked. 

2. In reply to your second question, though the conclusion' above 
stated may preclude the necessity of any reply, I would say that the 
Indians do not own the timber, have no right to cut it themselves except 
for the sole purpose of improving the land, and cannot sell it to anybody 
else. This is expressly determined in United States v. CooJcj 19 Wall, 
591. Having only the right to occupy the land, timbered or other, they 
should only be compensated for the injury done to this occupation, and 
not for the value of the timber, &c. But Congress has not provided 
for the cutting of this timber any more than for the overflow of the 
soil. Taking land by- overflowing it is an exercise of the right of emi- 
nent domain. {Fumpelly v. Green Bay Company, 13 Wall., 166.) The 
act of June 14, 1880, not giving the authority to the officers of the 
United States so to take land within the Indian reservation, cannot be 
held to have conferred upon the Indians a power to sell it, or make any 
agreement about it which they did not before possess. 

3. The foregoing observations gi\G this answer to your third inquiry : 
that there is no person authorized to treat, either on the part of the 
United States or of the Indians, for the transfer of the lands in question. 

The papers which accompanied your letter are herewith returned. 
Very respectfully, 

Chas. Devens. 
Hon. Alexander Eamsey, 

Secretary of War, 
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BRIDGES ACROSS THE MISSISSIPPI RIVER. 

[Volume X4, pages 91-93.] 

The provision in the act of June 4, 1H72, chap. 281, entitled "An act further regulat- 
ing the construction of bridges across the Mississippi River," which requires the 
Secretary of War, in locating any such bridge, to ** have due regard to the ** * 
* wants of all railways and highways crossing said river," commented on and con- 
strued. " , 

Where a bridge is to be located under an act wherein only railway nse is mentioned 
and provided for^ the wants of railways only are to be considered. 

But it is otherwise where the bridge is to be located under an act providing for both 
railways and wagon-ways. There the wants of both kinds of road are to be re- 
garded, and the location should be made with a view to the accommodation of each. 

Department of Justice, 

August 7, 1872. 

Sir: I have the honor to acknowledge the receipt of your letter of 
the 3d instant, in which you request my opinion upon the question 
whether, by the act of June 4, 1872, entitled "An act further regulating 
tlie construction of bridges across the Mississippi River,'' all such bridges 
as are therein referred to are required to be highway as well as railway 
bridges. 

The act requires "that all bridges hereafter constructed over and 
a<jros8 the Mississippi Eiver, under any act of Congress, shall be subject 
to all the terms, restrictions, and requirements contained in the fifth 
section of an act entitled 'An act to authorize the construction of a 
bridge across the Mississippi River, at or near the town of Clinton, in 
the State of Iowa, and other bridges across said river, and to establish 
thein as post-roads,' approved April 1, 1872;" and that, "in locating any 
such bridge, the Secretary of War shall have due regard to the security 
and convenience of navigation, to convenience of access, and to the 
wants of all railways and highways crossing said river." 

It is, I presume, under the last clause of the act, which provides that 
due regard shall be had, in the location of these bridges, to the wants 
of railways and highways crossing the river, that the question to which 
you call my attention is raised. 

Examining the copies of the several acts for the construction of 
bridges over the Mississippi and other navigable rivers, which accom- 
pany your letter, I find that in most of them provision is made for rail- 
way purposes and use only, while in a few of such acts provision is 
made for wagon-ways. It may properly be inferred, therefore, that when 
only use for railway purposes is provided for, use in connection with 
public highways is not included. 
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In view of this, there need be no difficulty in construing and apply- 
ing the requirement of the act in relation to the regard to be had, in 
locating the bridges, "to the wants of all railways and highways cross- 
ing the river." If a bridge is to be located under an act in which only 
railway use is mentioned and provided for, the wants of railways only 
are to be considered; but if under an a<;t providing for both railways 
and wagon-ways, then the wants of both description of roads must be 
regarded, and the location must be made with a view to the accommo- 
dation of both. 

Under this interpretation of the clause referred to, the act is in har- 
mony with aU the acts for the construction of bridges over navigable 
rivers. Moreover, had Congress intended so important a modification 
of previous acts as a requirement that the bridges in question should 
all be constructed for both railways and highways, it is hardly to be 
supposed that it would have been content tp make so vague a provision 
for the purpose as the words of this clause would constitute. It would, 
in fact, be leaving interests of very great value and consequence to the 
chances of a doubtful implication; and, as most of these bridges are 
authorized to be built by railway companies, interested only in the 
accommodation of their own business, it is not to be presumed, in the 
absence of explicit provision to that effect, that Congress meant to bur- 
den them with the heavy additional expense that would have to be in- 
curred to accommodate these bridges to the uses of common highways 
or wagon-roads. 

The true intent of the provision of the act relative to the location of 

bridges Is, it seems clear, to define niore particularly the duty of the 

Secretary of War in making such locations. In the 5th section of the 

act for the construction of the bridge across the Mississippi, at or near 

Clinton, &c., he is required to take care that it be located so as not to 

interfere with the security of navigation ; but here he is required to have 

regard also to convenience of access, and to the accommodation of the 

railways and highways for the uses of which the bridges are intended. 

Very respectfully, your obedient servant, 

Geo. H. Williams. 
Hon. W>i. W. Belknap, 

Secretary of War. 



RAILROAD-BRIDaES ACROSS THE MISSISSIPPI RIVER. 

[Volume 14, pages 254-259.] 

Provisions of the acts of April 1, 1872, chap. 73, and June 4, 1872, chap. 281, relative 
to the location and construction of railroad-bridjjes across the Mississippi River, 
examined, and the authority of the secretary of War in the premises stated and de- 
tined. 

Department of Justice, 

June 7, 1873. 

Sir : The Milwaukee and Saint Paul Eailway Company having, under 
authority of an act of Congress approved April 1, 1872, (17 Stat., 44,) 
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located their railway bridge to cross the Mississippi River at the city 
of La Crosse, Wisconsin, and submitted their location, with plans of 
bridge, for your approval, your coinmunicatiou of the IGth untimo states 
the following questions for opinion : 

1. Does the act of June 4, 1872, confer on the Secretary of War any 
other authority than to inquire whether or not a bridge erected at the 
site chosen by the railroad company would obstruct the navigation of 
the river, or be inconvenient of access to other railroads f 

2. In determining the question of convenience of access in respeot to 
other railroads, whether the Secretary of War is to consider only such 
roads as are now constructed or in process of construction, or whether 
he may take into consideration any roads contemplated to be made ; 
and 

3. Whether the act of June 4, 1872, confers on the Secretary of War 
the power to locate said bridge, or can he merely approve or disapprove 
of the location made by the company, as provided by section 5 of the 
act of April 1, 1872. 

The act of April 1, 1873, authorized the construction of four bridges 
across the Mississippi. 

Its 1st section authorized the building of a bridge at such point on 
the river, within fifteen miles of the town of Clinton, Iowa, as might 
^^accommodate the Chicago, Burlington and Quincy Railroad and its 
connections on <he west side of the river,'' &c. 

The 2d section specified the plan of the bridge ; the 3d provides that 
it shall be a post-route ; and the 4th that all railway companies desir- 
ing to use it shall have equal rights and privileges in its passage, in the 
use of its machinery and fixtures, and in the approaches to it, " under 
and upon such terms and conditions as shall be prescribed by the Secre- 
tary of War, upon hearing the allegations and proofs of the parties, in 
case they shall not agree." 

The 5th section is as follows : " That the structure herein authorized 
shall be built and located under bud subject to such regulations for the 
security of navigation of said river as the Secretary of War shall pre- 
scribe, and the said structure shall be at all times so kept and managed 
as to offer reasonable and proper means for the passage of vessels 
through or under said structure, and the said structure shall be changed 
at the cost and expense of the owners thereof, from time to time, as 
Congress may direct, so as to preserve the free and convenient naviga- 
tion of said river. And the authority to erect and continue said bridge 
shall be subject to revocation and modification by law whenever the 
public good shall, in the judgment of Congress, so require, without any 
expense or charge to the Unitisd States." 

By the 0th section, the Muscatine Western Railroad Company is 

authorized to build a bridge across the river at the city of Muscatine, 

Iowa ; by the 7th authority is given to the Western Union Railroad 

Company, or another company named, or both, to construct a bridge 

456 2 
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**af any point they may select,'' between the counties of Carroll and 
Whitesides, Illinois, and the counties of Jackson and Clinton, Iowa ) 
and by the 8th section the Milwaukee and Saint Paul Eailway Company 
have authority to build a bridge " at any point, tliey may selectj*^ betweeu 
the county of La Crosse, in the State of Wisconsin, and the county of 
Houston, in the State of Minnesota. 

Each of the sections authorizing the building of the three last named 
bridges has the following provision: " The bridge authorized to be built 
by this section is hereby declared to be a post route, and has all the 
privileges, and is subject to all the terms, restrictions, and requirements 
contained in the foregoing section of this act." 

The duty prescribed to the Secretary of War in this act relates to two 
particulars j the more important of the two concerning the freedom and 
security of navigation. The bridges are to be " built and located under 
and subject to such regulations for the security of navigation as tbe 
Secretary of War shall prescribe 5" and next, he is to see to it that all 
railway companies desiring to use the bridges shall have equal rights 
and privileges in the passage of the same, &c. 

The first of these duties devolved upon the Secretary requires him to 
determine whether a proposed location of either of the bridges will (to 
use the language of the decisions relating to the subject) materially 
obstruct navigation ; every bridge across a navigable river, no matter 
how carefully located or constructed, being in common understanding 
supposed to be in some degree obstructive to navigation. If he shall 
find that a bridge at the proposed location will materially obstruct 
navigation, tipon his disapproval it will not be lawful to build a bridge 
at that location. He may modify the proposed location, as, for instance, 
by prescribing the connections of the bridge with the banks of the river, 
protections for the preservation of the banks, the direction of the bridge, 
and the location of piers in reference to the channel of the river ; and 
he may prescribe other regulations as to details and plan of construc- 
tion, in harmony with the requirements in relation thereto contained in 
the 2d section of the act; all such regulations as to location and con- 
struction looking to " the security of navigation,'' the principal end 
cared for in all the acts authorizing the building of bridges over the 
Mississippi and other navigable rivers and waters. But, obviously, 
this authority to "prescribe regulations" for location and construction 
does not empower the Secretary to locate a bridge for either of the cor- 
porations authorized by the act to build such bridge, or, in other words, 
to require the bridge to be built between any two points on the river 
which he may select. The corporation or person authorized by the act 
is to locate and build the t>ridge, submitting the location and plan to 
his judgment. He is to determine, first, whether the location will in- 
volve a material obstruction to navigation. If he shall think that it 
will not, his approval, so far as that consideration is concerned, is due. 
His authority as to the matter of location i^ conveyed in the clause "shall 
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be built and located under and subject to such regulations for tbe secur- 
ity of navigation of said river as the Secretary of War sball prescribe," 
and he is not more authorized by these words to locate the bridges than 
he is to build them. It is hardly to be understood that they authorize 
him to build' the bridges. But, further, it is to be observed in the case 
of the l^lwaukee and Saint Paul Company that it is authorized to 
baild its bridge at any point it may select between two counties; that 
is, in fact, at any point on the river within a reach of twelve or fifteen 
miles. So, then, the selection of a site within that distance is the priv- 
ilege of the company. Whether that selection is objectionable because 
a bridge built at the site would interfere with free navigation, or be 
inconvenient of access to other railways so located as to need the use 
of it, is for the Secretary of War to determine. He can approve or dis- 
approve, but the act does not give him authority to locate. Next, he 
is to consider the convenience of " railway companies desiring to use ^ 
the bridges. If he shall find that a bridge crossing the river at the loca- 
tion submitted will, in addition to its non-interference with free navi- 
gation, be convenient of access to railway companies desiring to use it, 
the conditions to justify his approval are satisfied. This seems to me to 
be the measure of the authority of the Secretary of War in regard to 
the location of the bridges under the terms of this act. 

Your second question (what I have above said being in reply to your 
first and third) is, whether the requirements as to convenience of access 
for other railroads than that of the company authorized to build a bridge 
relates only to roads now constructed or in process of construction^ or, also, 
to roa<ls contemplated. The words of the said act of April 1, on this 
subject, refer to railway companies "desiring to use*^ the bridges. Un- 
der this language I should consider that the convenience of railway 
companies authorized to cross the river at the time when the Secretary 
is to exercise his supervisory authority, and showing an intention to 
avail themselves of the privilege of passage by the proposed bridge, 
must be consulted; but that it is not obligatory upon the Secretary to 
enquire and decide as to the possibility or probability that a company 
contemplating the construction of a road may desire to use a bridge. 
This would be to exercise prospective authority over the railway sys- 
tem in the important matter of transit over the Mississippi, probably 
not contemplated by Congress. 

After requiring that all bridges hereafter constructed over and across 
the Mississippi River, under authority of an act of Congress, shall be 
subject to all the terms, restrictions, and rexjuirements of the 5th section 
of the act of April 1, the act of June 4, referred to by you, reads as fol- 
lows: "And in locating any such bridge, the Secretary of War shall 
have due regard to the security and convenience of navigation, to con- 
venience of access, and to the wants of all railways and highways cross- 
ing said river.'^ 

These two acts are in pari materia^ and are to be taken and considered 
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together as one act. I do not think that the latter act intends to do 
more than to add somewhat to those matters named in the former which 
the Secretary of War is to take into consideration when he comes to act 
upon the location and plan of bridge made and proposed by the company. 

Section 5 of the act of April makes provision for the "security" of 
navigation, but the expression is extended in the act of June so as to 
read "security and convenience'' of navigation. Particular inquiry as 
to the effect of this new phraseology is unnecessary, for under either act 
it would seem to be the duty of the Secretary to see that the interests 
of navigation are not interfered with by the bridge further than is neces- 
sary for its construction under the grants and limitations of the acts in 
question. I think that the construction hereinbefore given to the words 
"desire to use,'' in the act of April, sufiftciently explains what I under- 
stand the words "convenience of access and wants of all railways" to 
mean, as they occur in the act of June. With respect to the subject of 
highways, I respectfully refer to my opinion of August 7, 1872, {see ante, 
p. 92.) 

To sum up all the questions, I should think the proper mode of pro. 
cedure would be for the company to submit its location and plan of a 
bridge to the Secretary, and if he finds that they do not interfere with 
the navigation of the river more than is necessary to construct the bridge 
as provided for in section 2 of the act of April, and that, with a due 
regard to the interest of the company, it is convenient of access and use 
by other railways proposing to cross upon it, then the Secretary's ap 
proval ought to be given 5 but if he has objections on any of said grounds- 
the company, when they are made known, ought to have an opportunity 
to obviate them if it can; and if the objection be one that cannot be 
removed without a change of location, then the objection, must be over- 
come in that way, the Secretary having no right, in making objections, 
to take anything into consideration besides the interests of the company, 
except the navigability of the river and the conveniencfe and wants of 
other railways preparing or proposing to cross upon the bridge. 
Very respectfully, your obedient servant, 

Geo. H. Williams. 

Hon. Wm. W- Belknap, 

Secretary of War, 
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BRIDGE AT FORT SNELLING. 

[Volume 16, pages 125-127.1 

The act of Jnne 20, 1878, chap. 359, appropriating $65,000 to aid in the confitrnction 
of a bridge at Fort Snelliug, Minnesota, contemplates a supervision of the work 
as it progresses by the Government, to determine whether it is done in accordance 
with the plan and specifications approved by the Secretary of War. 

The incidental expenses of the officer or officers detailed for that purpose (there being 
no special provision made therefor) are to be defrayed in the manner that similar 
expenses in analogous cases are met. 

Department of Justice, 

August 31, 1878. 

Sir : I have the honor to acknowledge the receipt of your letter of 
the 27th, transmitting a communication from the officer having super- 
visory charge of the construction of the Fort Snelling Bridge, and ask- 
ing my opinion on the following points : 

" 1. Does the act require or imply a supervision on the part of the 
Government during the construction in order to determine whether the 
bridge has been built in accordance with the plan and specifications ap- 
proved by the Secretary of War ? 

" 2. If such supervision is required, how shall the expenses attending 
the same, such as pay of inspector and his incidental expenses, be de- 
frayed, as no part of the appropriation, which is to be paid over entire 
to the bridge company, seems applicable to the same?'' 

It is clear from the act of June 20, 1878, that construction and com- 
pletion of the Fort Snelling Bridge in conformity with the location, 
plans, and specifications approved by the Secretary of War, are condi- 
tions precedent to payment by the Secretary of the Treasury of the 
$65,000 appropriated, and I am satisfied that it would be impossible by 
inspection after completion to determine whether the plans and specifi- 
cations had been strictly adhered to. Even if such inspection could be 
thorough, condemnation at that time of the plan of construction, or 
portions of the material, might involve a reconstruction of the greater 
part, if not the whole, of the work, and delay the ultimate completion 
of the bridge. 

The language of the act indicates that the appropriation is in the 
nature of a subscription or contribution to aid in the construction by 
the commissioners of Ramsey County of a bridge, and the letter of 
Charles J. Allen states that the bridge commissioners have already con- 
tracted ibr the work. Inasmuch as the act directs payment of the whole 
sum either to the commissioners or the persons entitled to receive the 
same by reason of the construction of said bridge, it is apparent that 
no portion of the appropriation is available for the payment of an in- 
spector, and. the proviso that the bridge shall be constructed without the 
expenditure of any other or greater sum of money from the Treasury of 
the United States implies that no office shall be created for the purposes 
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of this work, the incumbent of which would be paid from some other 
appropriation. 

In conclusion, I am of opinion that the Government, through an officer 
or officers detailed for that purpose, should have such constant super- 
vision of the construction of the Fort Snelling Bridge as is compat- 
ible with other interests of the service ; that there is no appropriation, 
so far as I am informed, available for the employment of an inspector 
to perform. this supervision, and that the incidental expenses of the 
officer or officers so detailed should be defrayed in the manner that simi- 
lar expenses in analogous cases are met. 

The inclosures of your letter are herewith returned. 
Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. George W. McCrary, 

Secretary of \Var, 



BRIDGE ACROSS THE PORTAGE CANAL. 

[Volume 16, pages 424-430.] 

Ifc is not obligatory upon the United States, as proprietor of the line of water 
commani'>ation between the Fox and Wisconsin Rivers formerly owned by the Green 
Bay and Mississippi Canal Company, to maintain the draw-bridge over the Portage 
Canal, located at Wisconsin streeti^ in the city of Portage, Wis., where that street 
crosses the canal and intersects De Witt street. 

Department op Justice, 

January 21, 1880. 

Sir: The accompanying papers were submitted to me by your prede- 
cessor by letter dated the 3()th of July last, with a request for an opinion 
on the question of the liability of the United States to maintain a cer- 
tain draw-bridge across the Portage Canal in the city of Portage, Wis. 
I have now the honor to return them, and to state my views on the 
question proposed. 

In that letter my attention was directed to opinions of E. L. D. Potter 
and O. P. Thomas, esqs., special assistants to the Attorney-General, 
dated January 2, 1878, August 10, 1878, and July 19, 1879, given at the 
request of the engineer officer in charge of the Fox and Wisconsin Eiver 
improvement, and to opinions of Messrs. Cox & Eogers and L. S. Dixon, 
esq., dated June 19, 1878, and November 22, 1878, given in behalf of 
the city of Portage, all of which are with the papers mentioned, and in 
which the same question is fully discussed. 

Messrs. Potter and Thomas, in their opinions, deny the liability of 
the United States to maintain the bridge, while the othet gentlemen 
named, in their opinions, hold the contrary. After careful examination 
of the subject, I concur in the conclusion reached by the former. 

The facts uoon which the inquiry arises appear to be as follows: 

By act of Co igress of August 8, 1846 (9 Stat., 83), a grant of land 
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was made to the State of Wisconsia for the purpose of improving the 
navigation of the Fox and Wisconsin Elvers, and of constructing a 
canal to unite these rivers at or near the portage; and the same act also 
provided that ^^ the said rivers, when improved, and the said canal, when 
finished, shall be and forever remain a public highway for the use of the 
Government of the United States," &c. 

This grant was accepted by the State by an act of its legislature dated 
June 29, 1848. By a subsequent act of the State legislature, dated 
August 8, 1848, it was provided that the works of improving the said 
rivers and connecting them by a canal should be carried on directly by 
the State, and the construction of the improvements and the superin- 
tendence and repair of them after completion were placed under the 
direction and control of a board of public works. 

By an act of the State legislature, dated July 6, 1853, the Fox and 
Wisconvsin Improvement Company was incorporated. This act granted 
and surrendered to that company the works of improvement contem- 
plated by the said.act of August $, 1848, and the acts supplemental to 
and amendatory thereof, ^' together with all and singular the right of 
way, dams, locks, canals, water power, and other appurtenances of said 
works; also, all the right possessed by the State of demanding and 
receiving tolls and rents for the same, so far as the State possesses or 
is authorized to grant the same, and all privileges of constructing the 
said works and repairing the same, and all other rights and privileges 
belonging to the improvement, to the same extent and in the same man- 
ner that the State now holds or may exercise such rights by virtue of 
the acts above referred to," &c. The same act also granted to the com- 
pany, upon certain terms and conditions, the lands granted by Congress 
in aid of said improvement and remaining unsold. 

In pursuance of an act of the State legislature of October 3, 1856, a 
deed of trust was executed by the Fox and Wisconsin Improvement 
Company conveying to the trustees named in the deed "all the unsold 
lands granted to the State of Wisconsin by the several acts and the 
resolutions of Congress, and all the works of improvement constructed, or 
to be constructed, on said rivers, and all and singular the rights of way, 
dams, locks, canals, water-power, and other appurtenances of said 
works, and all rights, privileges, and franchises belonging to said im- 
provement, and all property of said company, of whatever name and 
description, for the uses, trusts, and purposes" therein specified. 

By a subsequent act of the State legislature, dated April 13, 1861, it 
was provided that, in case of a sale by the trustees, the purchasers at 
such sale should " take, hold, and enjoy all the rights and title to the 
lands and property purchased by them, heretofore held by this State or 
granted to the said Fox and Wisconsin Improvement Company, or con- 
veyed by the said company to the said trustees, with full power to sell, 
convey, or otherwise dispose of the same," &c.; and the purchasers 
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were by the same act authorized to form a corporation under the laws 
of the State. 

A sale by the trustees took place in 1866, and the purchasers, under 
the authority given by the said act of 1861, formed a new corporation, 
called the Green Bay and Mississippi Canal Company. This company 
was clothed with "all the rights, powers, privileges, franchises, and 
capacities acquired by the said purchasers, or at any time possessed by 
or vested in the said Fox and Wisconsin Improvement Company by 
virtue of any law of this State or of the United States, subject to all the 
existing contracts of said Fox and Wisconsin Improvement Company 
so far as they apply to the control of any specific portion of said works 
of improvement and the ownership and control of any portion of the 
water-power on the line of said improvement," and was to "hold the 
said lands and property so purchased, with all the rights, privileges, 
immunities, and exemptions which appertain to said lands and prop- 
erty as held by the said Fox and Wisconsin Improvement Company," 
&c. 

The act of Congress of July 7, 1870 (16 Stat., 189), authorized the 
Secretary of War to ascertain the sum which ought in justice to be paid 
to the Green Bay and Mississippi Canal Company as *^ an equivalent for 
the transfer of all and singular its property and rights of property in 
and to the line of water communication between the Wisconsin Eiver 
aforesaid and the mouth of the Fox Eiver, including its locks, dams, 
canals, and franchises, or so much of the same as shall, in the judgment 
of said Secretary, be needed '^5 and to that end he was authorize<i to 
join with the company in appointing a board of arbitrators. Arbitra- 
tors were subsequently appointed who made their award. 

The award having been approved by the Secretary of War, he re- 
ported to Congress on the 8th of March, 1872, that $325,000 ought in 
his judgment to be paid to the said company as an equivalent for the 
transfer to the United States of all the property, rights, and franchises 
embraced in said award, provided Congress should determine to pur- 
chase the whole thereof; but he was of opinion that the personal prop- 
erty appraised by the arbitrators at $40,000 (consisting of dredge-boats, 
dump-scows, &c.) and the franchises appraised by the same at $140,000 
(consisting of water-powers and lots necessary to the enjoyment of the 
same) were not needed; and, deducting the two latter valuations, the 
value of the remaining property, franchises, &c., amounted to $145,000. 
The Secretary accordingly reported that the last sum was in his opinion 
a just equivalent for the transfer of so much of said property, franchises, 
&c., as was needed by the United States. 

By an act of June 10, 1872, chap. 416, Congress appropriated $145,000 
"for payment to the Green Bay and Mississippi Canal Company for so 
much of all and singular its property and rights of property in and to 
the line of water communication between the Wisconsin Eiver and the 
mouth of the Fox Eiver, including its locks, dams, canals, and fran- 
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cbises, as were uuder the act of July 7, 1870, reported by the Secretary 
of War to be needed." 

Afterwards, by a deed dated September 18, 1872, the Greeu Bay and 
Mississippi Canal Company, in consideration of $145,000, conveyed to 
the United States all its property and rights of property in and to the 
said line of water communication, excepting the personal property and 
franchises which the Secretary of War had previously reported to Con- 
gress as not needed. 

The bridge in question is a draw-bridge over the Portage Canal, 
located at Wisconsin street, in the city of Portage, where said street 
crosses the canal and intersects De Witt street. It appears that this 
bridge was erected by the Fox and Wisconsin Improvement Company 
in pursuance of an agreement between that company and the city of 
Portage, whereby the company bound itself that it would "within one 
year from the 1st of May, 1859, erect and /or all time to come maintaiii 
and operate at its own expense a good, convenient, and suitable drawr 
bridge ^^jross the canal in the city of Portage, from Wisconsin street, 
on the southerly side of said canal, to a point on the northerly side 
of said canal equidistant between Wisconsin and De Witt streets, in 
such form as to furnish a convenient crossing for teams and foot-people 
at all times from each of said streets, and so as equally to accommodate 
both streets, except when the draw is open for boats and any other 
craft to pass, or for ordinary repairs." The agreement contained a re- 
lease by the city of all obligation or liability on the part of the improve- 
ment company to erector maintain any other bridges across the canal 
within the city^ and it was expressly declared to be binding upon 
"both parties, their successors and assigns.^ 

The obligation to maintain this bridge, it is alleged, was recognized 
and kept by the Fox and W^isconsin Improvement Company 5 next by 
its successor, the Green Bay and Mississippi Canal Company ; and 
lastly by the United States, the assignee of the latter company, until 
recently. 

Eecurring to the acts of the State legislature hereinbefore cited no 
provision is found therein which devolved upon either the Fox and Wis- 
consin Improvement Company or upon the Green Bay and Mississippi 
Canal Company the duty of erecting and maintaining bridges across 
the canal where it intersects highways or streets; nor does it appear 
that such duty was devolved upon them by force of any general law of 
the State applicable to such cases of intersection. It is true that, wliilst 
the work of improving the Fox and Wisconsin Eivers and connecting 
the same by a canal was carried on directly by the State, the latter, by 
special legislation, provided for the construction of certain bridges 
across the canal at the expense of the improvement fund; and the in- 
ference sought to be drawn from this is, that it was a part of the plan 
and mode of improvement adopted by the State that the bridges across 
the canal should be built, maintained, and operated by the State at the 
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•expense of the improvemeat faud. Bat, conceding that to hive been 
the plan and mode adopted for the execution of the work by the State, 
it is not perceived that the transferee of the State became thereby, and 
without any legislative or contract provision imposing it, charged with 
the burden of erecting and maintaining those bridges. Unless such 
burden were imposed by the terms of the grant from the State, or, as 
regards the future cutting of the canal across streets and highways, by 
a State law requiring suitable bridges in this case to be built and main- 
tained, the grantee would clearly not be bound to assume it; nor would 
the successors or assigns of the grantee be bound. 

As to the agreement with the city of Portage above mentioned, this 
•does not present the case of a contract or covenant annexed to and 
running with the improvement, to which the original owners thereof 
have subjected it, and which by mere operation of law becomes obliga- 
tory upon their successors or assigns. It is wholly collateral to the 
work. A contract of this character could onl^^ bind those who entered 
into it. The successors or assigns who might thereafter become owners 
of the work or franchise would not be bound thereby without an agree- 
ment on their part to that effect. The agreement with the city of Port- 
age, therefore, cannot constitute the foundation of an obligation on the 
])art of the United States to maintain the bridge, in the absence of an 
assumption of this agreement by the United States. In the absence of 
such assumption, the obligation of the United States to maintain the 
bridge, if that obligation exists at all, must rest upon some statutory 
provision of the State annexing it to the franchise formerly held by the 
Green Bay and Mississippi Canal Comp my, by force of which it de- 
volved upon the United States on the purchase of the improvement 
from that company. The acts of Congress providing for the acquisition 
of the improvement and the deed conveying the same to the United 
States, which I have already referred to, do not show that such as- 
sumption was made, and, as already observed, there does not appear 
to be any statutory provision of the State of the character just de- 
scribed. 

Upon the foregoing considerations, I am of opinion that the United 
States are not under any liability to maintain the draw-bridge across 
the Portage Canal to which the inquiry refers. 
Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. Alexander Eamsey, 

Secretary of War, 
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CERTIFICATE OF GOVERNMENT TITLES. 

[Yolame 6, pages 432-433.] 

The Attorney General, in certifying the title of land purcliaaed by tbe Government, 
must look at the question as one of pare law, and cannot relax the rules of law on 
account either of the desirableness of the object or the smallness of the valne of the 
laud. 

Attorney General's Office, 

April 27, 1^54. 

Sir: In compliance with your request of the 25th instant, I have ex- 
amined the new papers as to the proposed site of three beacon lights 
in the river Hudson. 

Those papers confirm the conclusion to which I arrived on examining 
the title papers, namely: That the tenants under whom a conveyance 
to the United States is proposed, hold by possession only, and that for 
ought that appears to the contrary, they are subject to be evicted at 
any time at the suit of the State of New York. In such a state of facts, 
it is impossible for me to certify that their deeds will convey a valid 
title to the United States. 

The fact of a small cost of a proposed purchase or that it may not be 
permanently needed by reason of the structures contemplated being 
moveable, or that the object is a very desirable one, is wholly immate- 
rial to the question of the validity of the title, and cannot of course af- 
fect my judgment on that point. The validity of a title is a mere ques- 
tion of law, not of expediency. All we are permitted to do in that rela- 
tion, is to pursue the statute, which provides that " no public money 
shall be expended upon any site or land hereafter to be purchased by 
the United States'' for particular purposes, unless "the validity of the 
title'' be first ascertained by prescribed legal means, that is, the oi>in- 
ion of the Attorney General. 

Congress may undoubtedly relax the law in this case, and authorize 
the Department to purchase the proposed sites, and expend money 
upon them; but it seems to me premature to do this, until enquiry be 
had as to the previous history of the land, with a view to ascertain 
against whom it is that the possession has been usurped by the tenants; 
and if the State of Kew York has a dormant interest, it would be re- 
spectful to that State, and an easy course, to obtain a relinquishment 
from her to the United States. 

I am, very respectfully, C. CusHiNa. 

P. G. Washington, Esqr., 

Acting Secretary of the Treasury. 
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TERRITORIAL ROADS. 

(Volume 7, pages 320^23.] 

The United States cannot take private land for the construction of a road in one of 
the Terrirories, without some legal form of expropriation either by act of Congress 
or of the Territory. 

* Attorney General's Office, 

July 7, 1855. 

Sir: Your communication of the 28th ultimo, and the documents ac- 
companying the same, present the following ease: 

The act of Congress of July 18th, 1850, entitled "An act for the con- 
struction of certain roads in the Territory of Minnesota, and for other 
purposes," enacts " that the following sums are hereby appropriated for 
the construction of roads in the Territory of Minnesota, to wit: (among 
others) for the construction of a road from Point Douglass, via Cottage 
Grove, Ked Eock, St. Paul, and Falls of St. Anthony, to Fort Gaines, 
ten thousand dollars; * * The said roads to be constructed under the 
direction of the Secretary of War, pursuant to contracts to be made by 
him." (ix Stat, at Large, p. 439.) 

Further appropriations for the same object have been made from time 
to time since then, substantially in the same words. (See x Stat, at 
Large, pp. 150, 306, 638.) 

None of these acts of Congress, nor any other which I am aware of, 
authorizes, in express terms, the Secretary of War, or those acting by 
his authority, to enter upon and take private lands for the purposes of 
the proposed road. 

Under the direction of the War Department, this road has been laid 
out, the laying out accepted, and the work contracted for and completed 
to a certain point. 

Meanwhile, controversy has arisen between the Department and Ly- 
man Dayton, through whose land the road passes, said Dayton object- 
ing to the line proposed, and suggesting another one, which, besides 
being less eligible in itself, is also objected to by Nathaniel McLean, 
through whose land it will run. The prosecution of the work is now 
suspended by this difficulty. 

I do not perceive that any right exists here to take the land either of 
Mr. Dayton or Mr. McLean, without the consent of the owner. 

It is true that the United States may take private property for pub- 
lic use, but it cannot be done without " due process of law," nor with- 
out **just compensation." (Const. Amend. Art. 5.) No form of law has 
been provided for the present case, nor any mode of giving compensa- 
tion. The right exists in the Government as such; but it cannot be ex- 
ercised by any particular officer of the Government without authority 
of Congress. 

The question is not relieved of difficulty by the fact of its arising in a 
Territory. The Government, as proprietor, may of course construct a 
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road through its own land ; but the land Of any citizen of the United 
States in a Territory is just as much private property as if it were 
land in a State. 

Nor is the question of right of eminent domain simplified in any de- 
gree by the private property having been derived by patents from the 
United States, and lying in a Territory. Forms of law are as neces- 
sary to the exercise of the right of eminent domain in a Territory as in 
a State. 

The foregoing remarks are made on the case as it stands ou the acts 
of Congress. It may be, however, that certain acts of the legislature 
of Minnesota are material to the subject. 

By act of October 31 st, 1849, it was enacted by the Legislative Assem- 
bly of the Territory of Minnesota, " that W. H. Dibble, Theodore Fur- 
ber, and B. W. Brunson be appointed commissioners to lay out a Terri- 
torial road from Point Douglass, by way of Cottage Grove, to the town 
of St. Paul, on the most direct and feasible rout«, and report the loca- 
tion of the same to the Secretary of tlie Territory." (Stat, of Minnesota, 
1853, Priv. Acts, p. 55.) 

It does not appear by any evidence before me whether this ro id wis 
actually laid out or not ; nor whether or not it is the same for \\ hich 
appropriation was made by Congress. 

By a Territorial act of the same year, general provision was made for 
laying out territorial roads, prescribing the forms of law according to 
which they might be established through the agency of special commis- 
sioners, and providing for the indemnification of proprietors whose lands 
might be taken for any such road. (Acts of the First Legislative As- 
sembly of Minnesota, p. 83.) 

Subsequently to this, when tlie laws of the Territory, including its 
own statutes and such laws as it derived from the State of Wisconsin, 
were enacted in a revised code, provision was made for the mode of lay- 
ing out " county roads,'' (Rev. Stat. Min., ch. 13 ;) but no new pro- 
vision apparently was enacted as to territorial roads. 

It may be that, by proceedings under these or other acts, the land of 
Mr. Dayton and Mr. McLean has been lawfully expropriated for the use 
of the road under construction. If it were not, then it is impossible, in 
my opinion, for the War Department to maintain forcible possession of 
the land of either, or to convert any part of it into a x>ublic highway, 
under a mere contract of construction, entered into by an officer of To- 
pographical Engineers. « 
I have the honor to be, very respectfully, 

0. CUSHING. 

Hon. Jefferson Davis, 

Secretary of War. 
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REaULATIONS RESPECTING EVIDENCES OF TITLES. 

[Volume 9, pages 528-530 ] 

Attorney General's Office^ 

June 4, 1857. 

The following regulations have been prepared for the convenience of 
those who may have occasion to draw conveyances, make abstracts, or 
collect evidence of title to lands in cases where it may be the duty of 
this office to certify concerning the validity of title. A strict observ- 
ance of them will greatly facilitate the examination, as well as tend to 
coiTCct conclusions : 

I. The deed from the vendor to the United States and their assigns 
must be acknowledged according to the laws of the State, District, or 
Territorv where the land lies. 

II. A plot or draft of the land should be furnished, showing the bound- 
ary lines, their courses and distances, and the adjoining owners, streets^ 
rivers, or other waters. 

III. Where the property proposed to be sold consist of more than one 
piece, the titles to which are derived through different persons, the di- 
viding lines must be traced on the draft, and the separate pieces dis- 
tinctly marked. 

IV. It is necessary to have an accurate and full abstract of the title, 
showing its transmission from the original source to the vendor, with 
each transfer noted in the proper order of time, the name of each grantor 
and gi iUitee written at length, with dates showing when the several 
conveyances were executed, acknowledged, and recorded. 

This abstract must note every fact on which the validity of the title 
depends, whether it be proved by matter of record, by deed, or en pais, 

Y. The abstract must be verified, by being accompanied either with 
the original documents it refers to, or else with copies legally authenti- 
cated. 

YI. The title papers must all be marked with numbers corresponding 
to the numbers under which they are arranged in the abstract. 

YII. When an estate in the land has passed by devise, the will and 
the probate must be shown, and if the devisee is not named, proof of 
his identity will be required. 

YIII. Where it has descended from an intestate ancestor to his heirs, 
satisfactory proof of the condition and number of the decedent's family 
must be given. 

IX. If the estate has passed by by a judicial sale, or by a sale under the 
order of any court, or if it has been divided by proceedings in parti- 
tion, the regularity of the sale or partition must be shown by a copy of 
the record. 

X. The foreclosure of a mortgage can be shown only by an authentic 
copy of the proceedings had for that purpose. 
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XI. When the wife of a grantor has not joined in a deed, some evi- 
dence must be given that he was unmarried at the time, or that his wife 
is since dead. 

XII. If the grantor be a woman, it must be shown that she was un~ 
married at the date of the deed from her. 

XIII. When a deed is executed by the heirs of a person within twenty- 
one years after his death, evidence will be required to show that they 
were of full age at the time of the grant. 

XIV. When the title has passed through a corporate body, the char- 
ter must be produced, and the authority of the officer who granted away 
the estate must be shown. 

XV. When the estate has been conditional, it will be necessary ta 
furnish clear proof that the conditions have been fulfilled or lawfully 
excused. 

XVI. When the title depends on statute law, other than the publie 
laws of the United States; upon a local law, differing from the general 
rule of the common law ; uixin a public document, or upon history, the- 
books relied on to establish it should be accurately referred to and the 
page noted. 

XVII. Presumptions arising from lapse of time will be allowed the 
weight given to them by the judicial tribunals of the State where the 
land lies. An apparent defect in an old deed need not be explained, if 
the possession of the property has been according to such deed for thirty 
years or upwards. 

XVIII. A title offered to the United States will not be regarded as. 
invalid on account of an outstanding title which has been barred hy a 
legal limitation. But in all cases where time is relied on to extinguish, 
an outstanding title, the party must show by clear proof, not only an 
adverse possession for the full period, but also that there are no persons- 
who have rights that may be saved by exceptions to the statute. 

XIX. Before sending the papers to this office tor examination, they 
should be submitted to the attorney of the United States for the dis- 
trict in which the land lies. It will be his duty to certify an opinion on 
the whole title, and to state particularly whether the local laws are cor- 
rectly given, the papers properly authenticated, and the facts estab- 
lished by satisfactory proof. 

Very respectfully, 

J. S. Black. 



APPROPRIATION OF LAND AT LIME POINT, CAXIFOENIA. 

[Volaine 10, pages 18-20.] 

1. Thn assessment made by the jury in the proceedings under the California act of 
February 14, 1859, for the condemnation of land for the erection of fortifications, 
at Limt; Point, California, will be accepted by the Government when the amount 
thereof is paid into the proper County Treasury, and a deed, is demanded for the^ 
premises from the Sheriff of the County. 



32 OPINIONS OF THE ATTORNEYS GENERAL. 

2. The deed for land to which the United States may acquire title, under the act of 

1859, is not required to be approved by the Attorney General, under the joint 
Resolutions of September 11, 1841. 

3. The authorized agent of the United States will be protected in the disbursement 

of the money assessed by the jury as for the value of the land, by the receipt of 
the County Treasurer. 

Attorney General's Office, 

March 20, 1861. 

Sir : Yours of the 12tli iustaut, enclosing the letter of Captain Gilmer 
to the Chief Engineer, and requesting my opinion on the questions 
therein presented, connected with the condemnation of land for fortifi- 
cations at Lime Point, California, has been received. 

It would seem from the letter of Captain Gilmer of the 20th instant 
(transmitted to this office since the reference of his first letter,) that a 
prompt answer to these questions has been rendered unnecessary by 
the decision of the Judge of the District Court of Marin County, Cali- 
fornia, that the act of 14th February, 1859, (upon which these questions 
arise,) is unconstitutional. But as Captain Gilmer states that an ap- 
peal will be taken from that decision, and as I am of opinion that the 
decision is wrong in point of law, and will doubtless be reversed, I pro- 
ceed to answer the inquiries propounded. 

1. Will not the assessment have to be accepted by the Government 
before the money can be paid into the county treasury? 

The assessment must of course be accepted by the Governnient before 
the money can be paid, but I presume the information Captain Gilmer 
wants is as to the method by which that acceptance shall be signified. 

The proceeding before the district court having been commenced by 
the United States, through Captain Gilmer as "special agent,'' it is to 
be presumed as in ordinary legal proceedings, that the assessment 
made at the instance of the Government will meet with its approval, 
unless for some good reason, as exorbitant damages or irregularity, it 
shall express its disapproval by filing exceptions or taking an appeal 
according to law. It is of course proper that Captain Gilmer should 
report the residt of the action of the jury, through his superior, to the 
Secretary of War, in order that he may judge whether the price fixed 
b y the jury is a fair one, since it is the duty of the head of the War 
Department to supervise and control contracts and expenditures of this 
kind. If the Secretary of War be satisfied with the assessment, I know 
of no other method by which the '* acceptance" of the Government may 
be signified, than by paying the amount of the assessment into the 
county treasury of the proper county, procuring from the treasurer 
thereof a certificate of the fact, and upon the production of the certifi- 
cate to the sheriff of the county, demanding of him a deed for the prem- 
ises, prepared as the act directs. 

The act is singularly defective in its details, but I presume by anal- 
ogy to similar proceedings, that before delivery the deed should be ap- 
proved by the District Court of Marin County, and the fact of its 
aoknowletlgement and delivery be made part of the record of the case. 
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2. Must the deed be approved by the. Attorney General before pay- 
ment of the amount assessed? 

I do not think that the deed in this case is such a title as requires the 
examination and approval of the Attorney General, under the Resolu- 
tions of 11th September, 1841. 

The title to this particular tract of land, then in S. li. Throckmorton, 
was submitted to Attorney General Black, who pronounced it valid. 
(Man. Tit. Op., Fo. 138.) The proceedings under the act of 1859, will, 
if consummated, vest in the United States a complete title, leaving 
those who claim ownership of the land to vindicate their claim in a con- 
test for the purchase money. 

But it can /lo no harm to submit the deed when prepared, to the in- 
spection of the Attorney General, and out of caution, I suggest that it 
be donie. 

3. The third question, whether Captain Gilmer ought to have special 
authority from the Government to take the receipt of the county treas- 
urer as his voucher, is more a question of departmental practice, than 
of law. The act of 1 859, prescribes the method of payment for the land, 
and it must be complied with. The Department cannot require a re- 
ceipt different from that indicated by the law, and compliance with the 
law can be the only test of regularity. I would suggest that Captain 
Gilmer take a duplicate of the certificate of payment to the county treas- 
urer, as his voucher, and I can see no good reason why that should not 
protect him in the disbursement of the money assessed. 

Very respectfully your obedient servant 

Edward Bates* 
Hon. Simon Cameron 

Secretary of War. 
456 3 
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EMINENT DOMAIN — STATE JURISDICTION. 

[Volume 8, pages 30-33.] 

iris in the power of either of the States to take land of its citizens for public use by 
I special act and without intervention of jury, but on payment of reasonable indemnity 
r ascertained by Commissioners. 

A public use of the United States is a public use of each, of the States of the Union. 
Consent of a State to the purchase of land within it, conveys, in general, jurisdiction 

to the United States; but not when all jurisdiction is expressly secured by the 

State. 

Attorney General's Office, 

Augmt 11, 1856. 

Sir: Your communicatioii of the 24th ult., referrinp^ to me the title 
papers of the proposed site of a light-house on Seabrook's Island in the 
State of South Carolina, involves questions of law, which seem to me to 
deserve separate consideration. 

It appears that Col. Seabrook, the proprietor of the land, refuses to 
sell the same to the United States 5 and the Government is to acquire 
title, if at all, in virtue of a special act of the State legislature of the 
State of South Carolina applicable to a number of lighthouse sites, the 
selection of which is authorized within the limits of that State. 

The provision of the acts is as follows: 

'*That if the person or persons, whose land shall be chosen for the 
above-mentioned purposes, should not be disposed to sell the same, or 
if the person or persons appointed to make the purchase should not be 
able to agree upon terms with such owner or owners of said land, the 
same shall be valued upon oath by a majority of three Commissioners 
to be appointed for that purpose by His Excellency, the Governor of 
the State, and the said land shall be vested in the United States, upon 
their paying the amount of said valuation to the owner or owners of 
such land respectively." 

It is under the assessment made by these Commissioners^ then, and 
the payment (or tender) of the amount to the proprietor of the land, 
that the United States are to obtain title. 

Will the title pass by such means? Only two pertinent questions in 
this relation occur to m(», one of which has been the subject of adjudi- 
cation in the State of South Carolina, and the other has been passed 
upon heretofore by this office in another case, that of the Washington 
Aqueduct. 

The first question is whether, in virtue of her rights of eminent do- 
main, the State of South Carolina m ly take the land of one of her citi- 
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zens, iu this mode, for public use, on the payment of a reasonable in- 
demnity! Does any question of trial b}'^ jury, or other constitutional 
impediment, stand in the way I The eases of Lindsay r. Commissioners^ 
ii Eay 38,— Starks v. McGowan, 1 Nott & McCord 387,— Patrects v. 
Commissioners, iv McOord 541, — and Louisville C. and G. Eailroad v, 
Chappell, Eice 383, — seem to be conclusive in support of the assumed 
power of the State of South Carolina in the premises. 

It is not necessary to cite adjudications of other States on a question 
of title in the State of South Carolina. Still, as inquiry of right of trial 
by jury under the Constitution of the United States has been suggested 
iQ this matter, it will not be amiss to say, that the views of the judicial 
and legislative authorities of the State of South Carolina are in accord- 
4ince with those expressed in other States. See the arguments and 
authorities collected in the case of Beckmau v. Saratoga and Schenec- 
tady Eailroad Company, iii Paige's Ch. E. 45; and more especially in 
the case of the West Eiver Bridge Companj^ v. Dix, vi How. 507, in 
wliich the whole question of the exercise of the right of eminent domain 
by the several States of the Union is learnedly discussed by the Su- 
preme Court of the United States. 

The other question is, whether a public use of the United States 
constitutes a public use of the particular State, so ks to authorize the 
application of the doctrine of the State's eminent domain to expropria- 
tion in this form for the use of the United States. 

This point arose, with many others, in the act of the State of Mary- 
laud, giving authority for the possible expropriation of the land of private 
persons, for the use of the Washington Aqueduct, in which case the 
opinion was expressed by me that any constitutional "public use" of 
the United States was a public use of every part of the United States, 
^nd therefore of each of the States. (Opinion April 24, 1855.) 

In confirmation of this position, permit me to refer, among other cor- 
roborative cases which might be adduced, to sundry cessions for mili- 
tary purposes, held by the United States in the State of New York, of 
wliich Eouse's Point is a signal example, and the title to which the 
United States obtained in virtue of legislative acts of expropriation, 
both general and special, of the State of Kew York. (Acts of March 
18th, 1808, l^ovember 12th, 1816.) 

I am of opinion therefore, that the act of the legislature of the State 
of South Carolina, here in question, is constitutional and valid j that 
land in that State may be in this way lawfully expropriated for any 
•coustitational public use of the United States ; and that, therefore, the 
title to the i>resent site of a light house on Seabrook's Island may thus, 
eifectually pass to the Government. 

But inspection of the act suggests another and more serious difficulty 
ill the case. The consent of the legislature of the State to the pur- 
<:h ise is coupled with conditions reserving all jurisdiction over the laud, 
and public offices and other persons thereon, to the State of Sjuth 
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Carolina. If the assent of the State to the purchase stood by itself, the 
Constitution would carry jurisdiction to the United States. (Opinion 
February 11, 1856.) But here is express exclusion of the jurisdiction of 
the United States. Is not that such a condition affixed to the purchase 
as to require further steps to be taken by you in this respect, before 
assuming to make expenditures on the premises in behalf of the Gov- 
emment ? 

« 

I am, very respectfully, 

C. CusHiNa. 
Hon James Guthrie, 

Secretary of the Treasury. 



JURISDICTION OF THE STATES. 

[Volame 8, pages 102-104.] 

The Executive cainnot lawfully expend money on a site for public uses, purchased 
with assent of the State in which it lies, if with express refusal of the latter to cede' 
jurisdiction to the United States. 

Attorney General's Office, 

September 17, 185G. 

Sir : I have received your communication of the 12th instant, calling- 
my attention t^ the doubt intimated in my opinion of the 11th ultimo,, 
on the subject of the legislative act of the State of South Carolina, con- 
senting to the purchase by the United States of sites for lighthouses m 
that State. 

That expression of doubt is in these words: 

'^ The assent of the legislature of the State to the purchase, is coupled! 
with conditions reserving all juriidiction over the land, and public 
officers, or other persons thereon, to the State of South Carolina. If 
the assent of the State to the purchase stood by itself, the Constitution 
would carry the jurisdiction to the United States. But here is express 
exclusion of the jurisdiction of the United States. Is not that such a 
condition affixed to the purchase as to require further steps to be taken 
by you, in this respect, before assuming to make expenditures on the 
premises in behalf of the Government F 

You now suggest inquiry, "Whether the reservation by the State 
after such consent is not void as in conflict with the consent given." 

The difficulty in my mind, on that point, is the question, whether the 
express denial of jurisdiction by the State does not contradict and so 
nullify her consent to the purchase. Can we assume "jurisdiction" as 
the necessary legal consequence of "purchase with consent," wiien that 
consequence is denied by the State? 

My scruples on this point are increased by the reflection that Con- 
gress would seem, by the tenor of the joint resolutions of September 
11, 1841, to, have intentipnally required both consent to purchase and 
express cession of jurisdiction. " . , 
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The 3d resolution, in obedience to which the examination of title to 
land purchased by the Government is referred to the Attorney General, 
is in these words : 

"That no public money shall be expended upon any site or land here- 
after to be purchased by the United States, for the purposes aforesaid, 
until the written opinion of the Attorney General shall be had in favor 
of the validity of the title, and also the consent of the legislature of the 
State, in which the land or site may be, shall be given to said pur- 
chaser." 

But, in addition to this, we have the 6th resolution, as follows: 

^*That it shall be the duty of the Secretaries of the Executive De- 
partments respectively, under whose direction any lands for the pur- 
poses aforesaid may have been purchased, and over which the United 
States do not possess jurisdiction, to apply to the Legislatures of the 
States in which the lands are situated, for a cession of jurisdiction; and, 
in case of refusal, to report the same to Congress at the commencement 
of the next session thereafter." (v Stat, at Large, p. 565.) 

Now, has not the Legislature of South Carolina refused in terms to 
<5ede jurisdiction to the United States! And is not that the very con- 
dition of the last resolution, and as such to be reported to Congress! 

In this case, the Government will enter upon the use of this land, 
with explicit notice of controversy on the part of South Carolina. Other 
estates may follow the example, greatly to the inconvenience of the 
United States. 

If the State of South Carolina had simply passed an act consenting 
to the purchase, the constitutional consequence would certainly have 
•ensued, and jurisdiction might have been assumed. As it is, however, 
the conclusion seems to me questionable. The declared retention of 
jurisdiction is an express qualification of the assent, and such a qualifi- 
cation as causes it to fail to satisfy the act of Congress, if it does the 
Oonstitution. 

I am, very respectfully, C. CusHiNa. 

Hon. James Guthrie, 

Secretary of the Treasury, 



CESSION OF STATE JURISDICTION. 

[Volume 8, pages 387-388.] 

A legislative act of a State, consenting to the purchase of land within the same by. 
the United States, for a specific purpose, expressly ceding jurisdiction, is not ren- 
dered insufficient by providing, in addition, that the federal jurisdiction shall cease 
with the proposed use ; and that, meantime, lawful process of the courts of the State 
may continue to be served within the limits of the land, jurisdiction of which has 
been cided to the United States. 

Attorney General's Office, 

February 12, 1857. 

Sir: Your letter of yesterday, communicating a certified copy of an 
^ct of the legislature of South Carolina of December 20, 185^, ceding 
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to the United States jurisdiction of certain sites for light houses in said 
State, presents inquiry of the sufficiency of the said act of cession. 

The material parts of the act, in this relation, are the 1st and 3d sec- 
tions. 

The first consents equivocally to the purchase of these sites by the 
United States. 

If the act stopped here, the constitutional consequence of transfer of 
jurisdiction would follow as of course. 

The section declares this consequence expressly, but with qualifica- 
tions, first; — that the cession of jurisdiction applies only to the proposed 
use, and shall cease with it; and second, that lawful process of the 
courts of the State shall continue to be served within the ceded limits. 

I d6 not think these qualifications are objectionable. As to the first, 
that is declaratory merely; for, as the consent to purchase is for light- 
house purposes only, the jurisdiction could have no greater extent, and 
would expire with the specific use. As to the second, it is a usual con- 
dition of all such cessions, and has no effect but to prevent the ceded 
place from becoming an asylum for fugitives from the civil or criminal 
justice of the State. 

Upon acts, containing such limitations, it has been constantly held 
that freedom from taxation, and from all other municipal jurisdiction,, 
ensues as a necessary legal consequence, without the same being ex- 
pressly specified in the act of consent of the State. (See Opinions, VoL 
vi, p. 577, and Vol. vii, p. 62.) 
I am, very respectfully, 

C. CusHiNa.. 

Hon. James Guthrie, 

Secretary of the Treasury, 



CESSION OF STATE JURISDICTION. 

[Volume 8, pages 388-389.] 

Construction of a legislative act .of the State of North Carolina, consenting to the- 
purchase, by the United States, of land within the same for the site of a marine- 
hospital. 

Attorney General's Office, 

February 13, 1857. 

Sir: Your communication of the 6tli inst. refers me to the title-paper:^^ 
appertaining to land proposed to be purchased as the site of a marine 
hospital at Wilmington, in the State of North Carolina, and also the 
act of the legislature giving consent to the purchase; upon which act^ 
collated with the title-papers, certain questions arise. 

The deed proposes to convey a tract of land called Mount Tirzah,. 
consisting of one hundred and fifty acres. The act consents to the pur- 
chase of only fifty acres of land, and cedes jurisdiction to no more. 

9 
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The State, of course, has the right to limit the exteut of the tract 
over which it will cede jurisdiction. Thp United States may purchase 
more; but, in regard to the excess, the jurisdiction remains with the 
State. 

The consent of the State is to the purchase by the United States of 
fifty acres of land within the town of Wilmington, or within four miles 
thereof. Such is the language of the body of the act. In the preamble, , 
it is true, it is recited that you have selected "Mount Tirzah" for this 
purpose. But the deed shows that Mount Tirzah is "about three miles 
below Wilmington.'' Of course, there is no legal discrepancy between 
the preamble and the body of the act: the only difference between the 
two being that the body of the act does not confine you to Mount Tir^ 
zah, but allows you to select any other place within the assigned limits, 
which may appear desirable to the Government. The matter of the 
body of the act does not exclude the matter of the preamble. But, if 
it did, if there were any incompatibility between the preamble and the 
body of the act, the former would have to yield to the latter; for a pre- 
amble is recital only, which may serve to aid in construing doubtful 
parts of a law, but is not of itself enactment. (Dwarris on Stat. pp. 
504-506.) 

So, the effect of the act is, that the Government may purchase any 
land to the extent of fifty acres, (including, if it will, so much of Mount 
Tirzah), in, or within four miles of, Wilmington. 

The title-papers filed are defective in several respects; but it seems 
unnecessary to report on them In the present state of the case. 

You call my attention to the fact that the act of cession does not ex- 
pressly provide for the exemption of the site, and things and persons 
upon it, from the tax power of the State. — I do not think that needs to 
be done expressly. It is the legal consequence of consent and cession 
in the terms of this act. I refer to my communication of the 12th in- 
stant, and the authorities therein quoted, in support of thi« conclusion. 
I am, respectfully, \ 

C. CUSHING. 

Hon. James Guthkie 

Secretary of the Treasury. 



CESSION OF STATE JURISDICTION. 

[Volume 8, pages 418-419.] 

The United States cannot accept a cession of jurisdiction from a State coupled "with 
a condition that crimes, committed within the limits of the jurisdiction ceded, shall 
continue to be punishable by the courts of the State. 

Attorney General's Office, 

February, 27, 1857. 

Sir: Your communication of this date transmits to me a legislative 
act of the State of Iowa, purporting to cede to the United States juris- 
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diction over and upoa all lands purchased pythe United States as sites 
for public buildings in said State, and submits to me the question of the 
sufficiency of said act. 

This act of cession contains several reservations and provisoes, most 
of which are not, in my judgment, of a character to be seriously objected 
to by the Government. 

Among them, however, there is one, to which insuperable objections 
exist. It provides that ^'i^othing in this act shall be so construed as to 
prevent, on such lands, * * the courts of this State from exercising 
jurisdict^nof crimes committed thereon." This reservation is distinctly 
incompatible with the provisions of the penal acts of Congress, and would 
obstruct, if not defeat, the execution of those acts. Moreover, it is alto- 
gether inconsistent with any possible construction of that "exclusive" 
jurisdiction, which, according to the letter and the intent of the Consti- 
tution, are in such cases to be vested in the United States. It is not 
sufficient that persons and property on such ceded sites shall be exemx)t 
from the legislative authority of the State, in the matter of civil acts per- 
formed within or upon such sites. It is still more necessary that acts 
I>erformed thereon, an<l alleged to be criminal, shall be saved from the 
criminal authority of the State. 

I have advised, in all these cases, that the United States shall admit 
that the process of the State, civil or criminal, may be served within such 
sites, in reference to rights acquired, obligations incurred, or crimes com- 
mitted, outside of any such cession, but within the territorial limits and 
under the appropriate constitutional authority of the particular State. 
Thus much has been conceded, in order that such sites shall not be per- 
vertedinto places of asylum for fugitives from justice, or from other legal 
obligations due in the State. It is imi)ossible to go beyond this point, 
and give to the counts of the State, as proposed in this act, jurisdiction 
of crimes committed on such sites, to the exclusion of. or even in con- 
currence with, the proper jurisdiction of the United States. 

I am, very respectfully, 

C. CusHiNa. 
Hon. James Gutrrie, 

Secretary of the Treasury, 



CESSION OF FEDERAL JURISDICTION BY STATES. 

[Volume 9, pages 263-265.] 

An act of the legislature of a State whicL gives a complete and unequivocal consent 
to the purchase of land therein hy the United States for the erection of needful pub- 
lic buildings, is such a cession of jurisdiction as is contemplated by the joint resolu- 
tion of September 11, 1841. 

Attorney General's Office, 

December 9, 1858. 

Sir: The Legislature of South Carolina, on the 21st; day of December, 
1857, passed an act entitled *' An act to authorize the United States to 
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purchase a sufficient quantity of land in the city of Columbia for the 
erection of a post-office and a court-house.'' It provides " that the United 
States^ or such person or persons as may be by them authorized, shall 
have the right and authority to purchase the fee simple of a sufficient 
quantity of land in the city of Columbia on which to erect a post-office 
and a courthouse: Provided ^ That the said purchase does not exceed 
four acres; and that all process, civil or criminal, issued under the an- 
thority of this State or any officer thereof shall or may be served and 
executed on any part of said land, and on any person or persons there 
being and implicated in matters of law." The question which you have 
referred to me, is whether this is such a cession of jurisdiction as is con- 
templated by I the joint resolution of Congress, approved September 
11, 1841! (5 Stats, at Large 468.) 

The Constitution (art. 1, sec. 8, clause 18) confers upon Congress the 
power to exercise exclusive legislation over all places purchased by the 
■consent of the legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dock yards, and other needful 
buildings. The act of the Legislature of South Carolina above quoted, 
gives a complete and unequivocal consent to the purchase. This is all 
that is necessary, for the Constitution confers federal jurisdiction over 
places conveyed under such circumstances. 

It has often been held that the reservation of the right to serve and 
execute all State process on land sold to the United States does not con- 
flict with the power of Congress to exercise exclusive legislation over it. 
Where the conveyanc^is for purposes inumerated in the act of March 
^,1795, the right of serving State process" exists, whettier specifically 
reserved or not. It is unnecessary to inquire whether that act extends 
to property purchased for other uses. It is enough to know, that both 
by legislative and judicial construction, the right retained by the State 
of South Carolina has been regarded as consistent with exclusive feder- 
-al jurisdiction. Mr. Cushing, while Attorney General, discussed this 
subject with his usual ability (6 Opin., 577; 7 Opin., 628.) I fully con- 
cur in his conclusions. 

The preamble of the act of cession, now under consideration, recites 
that the appropriation for the purchase of the land in Columbia was 
made by Congress at the thirty-third session. This is a mistake; but 
it has no effect upon the enacting clauses, which are independent of 
the preamble, and in themselves intelligible and free from ambiguity. 
I am of opinion that the act of cession is sufficient. 
Yours, very respectfully, 

J. S. Black. 
Hon. Howell Cobb, 

Secretary of th^ Treasury, 
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SITE FOR MOVABLE BEACON. 

[Volume 16, pages 328-330.1 

The provisions of section 4661, Rev. StSbt., viz., that **no light- house, beacon, public 
piers, or landmark shall be built or erecte<l on any site until cession of jurisdiction 
over the same has been made to the United States," do not apply to a movable 
beacon or bug-light, which is not designed to be permanently fixed in any one place, 
but whose location is contemplated to be changed on the beach from time to time 
according to circumstances, these changes extending over a distance of half a mile. 
Those provisions are only intended to include structures whose location is of a fixed 
and permanent character. 

In acquiring a site for such movable beacon or bug-light, under the appropriation 
made therefor by the act of March 3, 1879, chap. 182, the purchase from the owner 
of the beach of a perpetual right to occupy such parts thereof for that purpose as 
circumstances may from time to time require, is sufficient. 

Department of Justice, 

May 16, 1870. 

Sir: Your letter of the 31st of March last inclosing a communication 
from the chairman of the Light- House Board in regard to the movable 
beacon at Ipswich, Mass., submits certain inquiries respecting the pur- 
chase of a site for this beacon, for which an appropriation is made by 
the act of March 3, 1879, entitled ''An act tuakiug appropriations for 
ftundry civil expenses," &c. 

It appears by the commtinication mentioned that the beacon referred 
to in your letter is what is known as a bug-light, having no permanent 
posTition, but is moved on the beach from time to time over a distance 
of about half a mile to correspond with the changes in the bar, and has 
never been located on government land. 

The ownerl)f the beach having proposed to sell to the United States 
a perpetual right to occupy such parts thereof for sites for the beacon 
as circumstances may from time to time require, it is inquired whether 
section 4661, Revised Statutes, which provides that " no light-house^ 
beacon, public piers, or landmark shall be built or erected on any site 
until cession of jurisdiction over the same has been made to the United 
States," applies to a movable structure like the beacon in question^ 
which is not designed to be permanently fixed in any one place, but 
whose location is contemplated to be changed from place to place ac- 
cording to circumstances, and whether the purchase of such a right in 
the soil as the owner proposes to sell can properly be made from the 
appropriation provided by the aforesaid act. 

Section 4661 covers certain structures, including a beacon, '* built or 
erected on any site." These terms indicate that its provisions are only in- 
tended to include structures whose location is of a fixed and permanent 
character — the site, in contemplation of the statute, being inseparably 
connected with the structure after its erection thereon, and the area or 
limits of the former being at all times capable of definite and precise 
ascertainment, to the end that the place embraced in the cession of 
jurisdiction required by that section may with certainty be known. A 
structure whose location does not have, and is not designed to have, 
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this fixed and permanent character, but is made movable in order that- 
it may be taken from place to place to fulfill its purposes, cannot be 
said to be built or erected on any site thus capable of being at all times- 
definitely ascertained. 

As the beacon in question has no permanent location, but its positioa 
and situation on the beach are changed as circumstances require, these 
changes of location extending over a distance of about half a mile, such 
a right as the owner of the beach proposes to sell to the United States- 
would seem to be appropriate for the purpose of its maintenance. In 
making provision for *' purchasing a site" for this beacon, it was prob- 
ably not cotitemplated that the absolute title to an area so extensive as 
that required for its changeable location should be acquired. The ob- 
ject of the provision will, I think, be fully met by acquiring from the^ 
owner a perpetual right to use such parts of the premises as a site for 
the beacon as its purposes and circumstances may from time to time 
require. 

I am accordingly of the opinion that the provisions of section 4661 do 

uot apply to a beacon such as the one under consideration, and that the^ 

purchase of a perpetual right such as the owner of the beach proposes- 

to sell may properly be made from the appropriation referred to. 

I am, sir, very respectfully, 

Chas. Devens. 
Hon. John Sherman, 

Secretary of the Treasury. 



IMPROVEMENT OF KENTUCKY RIVER. 

[Volume 16, page8 40&-407.J 

The War Department has not authority, under the provisions of the acts of March 3,» 
1879, cbap. 181, and June 10, 1879, chap. l.'>, relating to the improvement of the 
Kentucky River, to enter upon the locks and dams belonging to the State of Ken- 
tucky for the purpose of putting them in repair, until the State shall have ceded 
title to and jurisdiction over them so as to vest these in the United States, or until,, 
after proper proceedings for condemnation had, the title shall be acquired by, and 
the jurisdiction shall, by act of the State, be transferred to, the United States. 

Department of Justice, 

December 15, 1879. 

Sir : I am informed by a letter of your predecessor, of the 20tb 
ultimo, that the river and harbor act of March 3, 1879, contains the fol-^ 
lowing : 

'' For improving the Kentucky River from the mouth to Three Forks^ 
according to estimate and report of Maj. William E. Merrill, January 
fourteenth, eighteen hundred and seventy-nine, one hundred thousand 
dollars.'^ 

Au act approved June 10, 1879, authorizes such parts of the money* 
appropriated by the river and harbor act of March 3, 1879, for the im> 
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provement of Kentucky Eiver, to be expended in the purchase, volun- 
tary or by condemnation, as the case may be, of such sites as are neces- 
sary in the prosecution of the improvement. 

The estimate of Major Merrill alluded to in the act is as follows : 

To repair the five locks and dams on the river, $84,102. 

For twelve more locks and dams, $989,600. 

It appears that these five locks and dams were built many years ago 
^by the State of Kentucky to create slack- water navigation on the lower 
niaety-five miles of the river, and that the State of Kentucky still re- 
tains the ownership thereof, and also jurisdiction over them as well as 
over any lands that may be required for such new locks and dams as 
the United States might propose to build. It further appears that the 
locks and dams of the State are all in a dilapidated condition, requiring 
extensive repairs, and that the best use to be made of the appropria- 
tion would be to repair these structures before attempting any new work. 

Upon this state of facts the question arises, whether the Department 
possesses the right to ente^r upon these locks and dams for the purpose 
of putting them in repair, until the State of Kentucky has ceded juris- 
diction, over them, and the title to the sites is vested in the United 
States. 

It is not to be supposed that Congress intended to enl^r upon or re- 
pair the structures belonging to the State, except after proper transfer 
of the rights of the State therein. It would not be possible for the Gov- 
-ernment to obtain such rights except by leave of the State, or by regu- 
lar proceedings for condemnation. Such proceedings, however, would 
not effect a transfer of the jurisdiction. To acquire this a cession from 
the State would be necessary. That proceedings for condemnation may 
be required is contemplated by the proviso to the act: "That if the 
owners of such lands or sites shall refuse to sell the same at reasonable 
prices, then the prices to be paid shall be determined and the title arid 
jurisdiction procured in the manner prescribed by the laws of the State 
in which such lands and sites are situated." 

In direct answer to the inquiry, I am of opinion that the Department 
^oes not possess the right to enter upon the locks and dams for the pur- 
pose of putting them in repair, until the State shall have ceded title 
iind jurisdiction over them so as to vest these in the United States, or 
until, after proper proceedings for condemnation had, the title shall be 
acquired by, and the jurisdiction shall by act of the State be transferred* 
to, the United States. 

Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. Alexander Ramsey, 

Secretary of War. 
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SAVANNAH RIVER IMPROVEMENT. 

[Volume 16, pages 540-547.1 

On examination of the proviHions of the act of the Georgia legislature approved Octo- 
ber 8, 1879, and upon considerations stated in the opinion : Held that payment of the- 
$1,000 awarded under that act to the owner of the point on Fig Island, which is 
contemplated to be removed by the United States in the work of improving the Sa- 
vannah River, cannot be paid out of the amount appropriated for the continuance 
of that work ; and advised that special legislation by Congress, providing for the 
payment, should not be had until the express assent of the State of Georgia to the 
acquis' tion and removal of the land by the United States is obtained. 

Department of Justice, 

July 10, 1880. 

Sir : Yours of the 28th ultimo inquires whether payment of $1,000^ 
awarded under act of the Georgia legislature, approved Octobers, 1879, 
to the owner of the point of Fig Island which is to be taken and re- 
moved by the United States in the progress of the improvement of the 
Savannah Eiver, can be paid out of the general appropriation for that 
work, or whether some special act must be obtained for the purpose^ 

I will state briefly my reasons for thinking that under the circum- 
stances, as indicated to me by your letter and the accompanying papers^ 
herewith returned as requested, the payment cannot be made under ex- 
isting legislation, and that no special act ought to be passed until the 
express assent of Georgia to the acquisition and removal of tlie land by 
the United States is obtained. 

Many of the States have general provisions of law whereby the United 
States can, whenever it becomes necessary, acquire lands within the limits, 
of such States for a federal purpose ; but I am not informed, and have 
not been able to ascertain, that there has been any other legislative 
action upon the part of the State of Georgia, pertinent to the present 
inquiry, than the before- mentioned act of October 8, 1879. 

1 desire first to examine and state the substance of the several sec- 
tions of this enactment, noticing later the preamble which precedes, 
them. Section 1 provides "That the agent of the United States and the 
mayor of the city of Savannah shall mark out by metes and bounds the 
lands so necessary to be taken as aforesaid, for the purposes aforesaid,, 
and advise the respective owners thereof," The United States is not 
allowed to judge for itself what ought to be taken to properly prosecute 
the work, i)erhaps because it was thought those who elected the mayor 
of Savannah had a local, special interest in the work, in addition to the 
common public interest; so he is allowed for them an equal voice as ta 
the extent of the territory to be condemned. At this, the earliest op- 
])ortunity, I wish to say that the mayor of Savannah seems, in each and 
every instance, to have used the power conferred upon him by this act 
properly, judiciously, in entire good faith, and with a due regard to the 
interests of the United States. This first section proceeds to declare 
Ihfjt after being thus notified,. "if th^ said agent of tb«: United States^ 
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^nd the respective owners cannot agree upon the compensation to be paid 
the owrier for the taking of the land, then the governor of this State shall 
.appoint one person, the owner of the land another, and these two shall 
select a third person, which three persons shall constitute a commission 
to assess and determine the just and adequate compensation to be paid 
the owner.'' It may be noticed in passing that the United States is not 
heard in the composition of this commission, while the land owner is 
lieard; The section then requires a written award, and gives to the 
owner (but not to the United States) a right of appeal to the superior 
court of Chatham County, and a jury trial there, and then declares that 
" the award so filed, if no appeal, and the judgment of the court, if there 
be an appeal, shall pass the title to the said land out of the owner into 
the State of Georgia upon the payment (by the United States) of the 
iimount of the award or the judgment as the ^ase may be." 

The second section provides for speeding the cause in case of appeal, 
:and for summary exceptions and hearing thereon. '^A copy of the bill 
of exceptions shall be served on the mayor of the city of Savannah 
ivithin two days of the certificate of the judge," but no service upon 
the agent of the United States is required. In like manner the owner 
is allowed to move for a new trial, and to except to refusal of it. 

" Sec. 3. Be it further enacted^ That should the mayor of the city of 
Savannah not be satisfied with the award of the commissioners, an 
.appeal may be taken in the name of the State in the manner provided 
^br the owners in the first section," &c. 

The subsequent proceedings upon the mayor's appeal were to be 
similar to those in the case of an appeal by the land owner. 

The commission awarded $2,500, and the mayor appealed. A jury 
of the vicinage gave verdict for $600. The land owner obtained a new 
trial, and this verdict of $1,000 is the result. / 

That the United States was not compelled either to pay the $2,500 
first awarded, or to forego the mode of improvement deemed most 
iidvantageous, is attributable to the exercise of the mayor's right of 
4ippeal. 

The purpose to be subserved in the present case is not such as to 
require or authorize Congress to exercise the exclusive jurisdiction con- 
ferred by the eighth section of the first article of the Constitution, nor 
to bring it within the purview of Revised Statutes, section 355, enacted 
to carry out this constitutional i)rovision. It is neither necessary iior 
•desirable for the United States to exercise atiy jurisdiction or to affect 
that of the State; but, paying the purchase money, the United States 
should, at least, have the title and rights pertaining to individual own- 
<?rship. 

Though the power to take through the medium of the federal courts 
was contested in former years, and a bill regulating the method of 
X)rocedure was resisted and not allowed to pass (see Cong. Globe, first 
session Thirty-sixth Congress, A. D. 18j9- 60, part 2, pages 1790 to 
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1793, and part 4, page 3297), yet the Supreme Court of the Uuited 
States have decided, five years ago, that this right does exist iu the 
United States, because it is inherent in the very idea of sovereignty, 
^'an inseparable incident of sovereignty." (Kohl v. United States, 91 
U. S., 367 ; Geisy v. Railroad Company, 4 Ohio State Reps., 423, 424, 
and the leading authorities upon constitutional law.) 

One eminent writer and jurist, Cooley, J., giving the opinion of the 
Michigan court, iu Trombley v. Humphrey, 23 Mich., 472, (cited and ap- 
proved in 91 U. S., 373, bottom,) asserts that the condemnation and 
assessment of damages must be had in a court of the nation or State, 
as this may be the party desiring to use the property taken. 

The fifth amendment to the Constitution confers upon the General 
Oovernment the right to take property lor any purpose, acquiring juris- 
diction only under the circumstances mentioned in the eighth section 
ot the first article. (91 U. S., 372, 373.) 

As the question may, perhaps, still be considered not quite settled^ 
and the object to be attained is important to the United States,' and 
especially so to Georgia and the neighboring States, I would not advise 
against the payment of the sum awarded under the proceedings had in 
the local courts, if, by the legislation authorizing them, the United 
States acquired anj' title to the property for which it pays. Such is nof 
the case. Reference to the before-quoted language of the first section 
of the act of the Georgia legislature approved October 8, 1879, shows 
that compliance with the provisions of the act " shall pass the title to 
the said land out of the owner into tlie State of Georgia upon the pay- 
ment of the amount of the award," &c. 

The question whether or riot the general legislation appropriating 
certain sums for the improvement of the Savannah River satisfies the 
requirements of Revised Statutes, section 3736 — "jS^o land shall be imr- 
chased on account of the United States, except under a law authorizing 
such purchase" — does not arise in the present case; because, though 
the public money is paid out, the United States does not acquire the 
ordinary rights of a purchaser. The title passes to the State of Georgia. 
To its power of eminent domain the State thus adds the rights of pri- 
vate proprietorship. 

Such is not the usual course of legislation where property is taken for 
a public use, through the instrumentality of municipalities, corpora- 
tions, or otherwise. The Supreme Court of Massachusetts, through its 
chief justice, in Burt v. Merchants^ Insurance Company, 106 Mass., 362,^ 
said; '^The usual method of making the appropriation is to authorize 
some corporation to take the property in the manner prescribed by dt 
statute. In this manner the right of eminent domain is exercised by 
railroad, turnpike, canal, and aqueduct corporations, and the property 
passes, NOT to the Statk, hut to them.^^ 

So, in Gilmer v. Lime Point, 18 Cal., 251, Baldwin, J., said, with the 
concurrence of his associates, Cope, J., and Field, C. J.: ''Where pri- 
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vate property is taken for the purposes of railroads, aqueducts, canals, 
turnpikes, &c., the State usually makes the application through the 
agency of private corporations, to ichich she trannfers the ownership of 
the property taken. And it ^eems not to be important whether the cor- 
poration through whose instrumentality the object is to be attained be 
a domestic or foreign corporation." (Cases cited.) 

In the matter of Townsend, 39 K. Y., 171, is an instance of taking by 
and title vested in a corporation created by a State other than that in 
w^hich the property taken was situated. 

The construction of raili^oads has made this matter too familiar to per- 
mit the further citation of cases. No reason is perceived why the 
United States should not take the same title that an incorporated im- 
provement company would under legislation of the customary character 
upon the subject. If it be said that no title was necessary, because the 
soil was to be removed to the level of the river bed, my answer is that 
title was needed in order so to remove it. The United States would 
have no more right to dig away the land of the State of Georgia than 
that of Patrick K. Shells, the prior owner. Not one word in either sec- 
tion of the act of October 8, 1879, gives any consent of the State to the 
removal of the soil. The only possible argument that could be sug- 
gested, in support of the right of removal by the United States, is that 
consent is implied by the language of the preamble, though not ex- 
I>ressly contained therein. The title of the act and the preamble are as 
follows: 

**AN ACT to provide for the ImprovemeDt of the Savannah River. 

" Whereas there is a public necessity that the channel of the Savannah 
Kiver, a navigable river in this State, shall be improved by straighten- 
ing, widening, and deepening the same near, opposite, and within the 
city of Savannah, in order that the said stream may be made more 
available and useful for the purposes of navigation and commerce, a 
purpose which is common, useful, and of necessity to the whole people 
of the State of Georgia. And whereas for this purpose it is necessary 
to take and cut off portions of land from Hutchinson's Island and from 
Fig Island, making those portions a part of the bed of the stream. And 
whereas the Government of the United States has made appropriations 
of money for the purpose of accomplishing the work aforesaid, and its 
officers and agents are now ready to prosecute the work and to pay to 
the owners of the land so necessary to be taken a reasonable compensa. 
tion for the same. And whereas the same work will serve a public pur- 
pose both as to the United States and to the State of Georgia. 

" Sec. 1. Be it enacted,^ &c., as hereinbefore indicated. 

These considerations induced the legislature to provide for the taking 
of the property of Patrick K. Shells, and transferring the title thereto 
"into in the State of Georgia,'' thereby retaining a control over the 
pren^ises. For aught thdt appears, the State of Georgia or city of 
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Savannah may be willing to havo tbe work done and to co-operate ia 
doing it, bat yet desire to direct the method differently from that pro- 
posed to and accepted by Congress, or to be so situated as to control it. 
Be that as it may, the absolute legal title does not go to the United 
States, nor is the consent to its operations expressed. 

The preamble to an act, as Maxwell says, "usually states or professes 
to state the general object and intention of the legislature in passing 
the enactment." That object was the improvement of the Savannah 
Elver, it being, it is true, a part of the contem])lated improvement- to 
remove a portion of Fig Island. The same author adds that therefore 
the preamble '*may legitimately be consulted for the purpose of solving 
any ambiguity or fixing the meaning of words which may have more 
than one, or determining the scope or limit of the effect of the act tchen- 
ever the enacting part is in any of these respects open to doubt J'^ (Maxwell 
on Statutes, 35, 36.) He states the converse also: '' But the preamble 
cannot either restrict or extend the enacting part when the language 
of the latter is plain, and not open to doubt either as to its meaning or 
its scope.'' {lb. 39, top.) It is extremely probable that the officers 
in charge of this inxprovement would not be interfered with by the 
State of Georgia if they went on to remove this point of land; but it 
should not be left as a matter of supposed non-interference. The con- 
sent of the legislature should be absolute, unequivocal, and irrevocable, 
so that the United States could proceed in the exercise of an unques- 
tionable right. Such has been the character of the legislation under 
which a43tion was taken in the cases already cited. The first section 
of the Massachusetts act, as given in a note to Burt v. Insurance Com- 
pany^ 106 Mass., 357, provided that "the consent of this Commonwealth 
is hereby granted to the CTnited States to the purchase of additional 
land for the site of the new post-office," &c. The purchase was by con- 
demnation. The second section regulates the appraisement of dam- 
ages, and provides that upon " their payment the fee of the said estate 
shall be forever vested in the United States." (lb,, 358.) 

The proceedings in California were under a general statute authoriz- 
ing the condemnation of lands in that State upon the application of 
any authorized agent of the United States, and provided for the execu- 
tion of a deed of the said land, '* which said deed shall convey to the 
United States a good and absolute title to the said lands, against all 
persons whatever." (18 Cal., 248.) 

In order to bring water to this city, an aqueduct bridge had to be 
built over "the Cabin John Creek" and lands taken in Maryland. The 
legislature of that State assented to this by act, chapter 179, approved 
May 3, 1853. After a preamble, reciting the object to be attained, the 
appropriation therefor, the necessity for consent, the first section enactg 
that if the plan adopted should require it, "consent is hereby given to 
the United States to purchase such lands," &c. (Laws of Maryland, A. 
B. 1853, page 208; Reddall v. Bryan, 14 Md., 444.) Numberless other 
456 4 
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similar statutes might doubtless be referred to, but I have only men- 
tioned these three, to which my attention was attracted by the cases 
cited. 

As the legislation you have invited me to consider neithe the 

United States any title to any portion of Fig Island, nor any unamhiga- 
ous consent to the excavation of any part of it, I do not think the 
$1,000 assessed as damages can be paid out of the sum appropriated 
for the continuance of the improvement of the Savannah Eiver, nor 
from any other fund in the United States Treasury. 
Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. Alexander Eamsey, 

Secretary of War, 
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COMPENSATION OF COUNSEL. 

[Volume 13, pages 580-584.] 

Where an assistant United States Attorney was employed bv the Secretary of War, 
before the passage of the act establishing the Department of Justice, (16 Stat., 16*2,) 
to perform certain professional services in connection with the purchase of certain 
land under the direction of the Department of War : Heldj 1st. That as the employ- 
ment was prior to the date of the act, its provisions had no application to the case. 
2d. That tne services were not such as the United States Attoruev, or his assistant, 
was obliged to discharge, and that the Secretarjr of War was authorized to employ 
either as special counsel and allow a compensation therefor. 

Snch peculiar service as the examination of a title to land is not within the S)>irit, 
or, necessarily, the letter of section 17 of said act ; and it is competent to the head 
of a Department, in his discretion, to employ a conveyancer, or an attorney, t-o 
examine titles, notwithstanding the provisions of that act. 

Where, after the said act took effect, counsel were employed by the military authori- 
ties to appear in court in certain hdbeas-corpus cskae%: Held that the Secretary of 
War had no authority to employ such counsel without the consent of the Attorney- 
General, and that a claim for their services can only be allowed on the approval of 
the latter. 

Department of Justice, 

June 19, 1871. 

Sir: I liave considered the two questions of compensation of counsel, 
submitted for the opinion of the Attorney-General by the Secretary of 
War in his letter of the 13lh instant. 

The first is in regard to the claim of Simeon E. Baldwin, esq., assist- 
ant United States attorney for the district of Connecticut, for profes- 
sional services during the year 1870, in connection w;ith the purchase 
of land at Fort Hale by the War Department. 

As Mr. Baldwin was employed before the passage of the act estab- 
lishing the Department of Justice, the provisions of the act, according 
to the settled practical construction of this office, does not apply to his 
case. Attorney-General Speed, in an opinion to tlje Secretary of War, 
dated March 8, 1866, (11 Opins., 433.) held that a district attorney was 
entitled to compensation for examining the titles to land purchased for 
the government 5 and Mr. Browning, in an opinion to the Secretary of 
War, dated June 12, 1868, (12 Opins., 416,) affirming this and other opin- 
ions of this office, held that the Secretary of War had a right to employ 
and pay special counsel for examining titles to land purchased under 
the direction of his Department. There can be no doubt of the correct- 
ness of their decisions. Mr. Baldwin's services seem to have been con- 
fined to drawing and procuring the passage of an act, through the leg- 
islature of Connecticut, ceding jurisdiction of the land bought to the 
United States, and examining the title to such land. These were clearly 
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^services wbich the district attorney was not obliged to perform, and 
which the Secretary of War was authorized to remunerate him for per- 
ibrming, or else to employ other counsel, at his discretion. What fee 
«b;ill be paid to him is a matter under the exclusive control of the De- 
partment which employed him. (See opinion of Mr. Browning, 12 Opins., 
401.) This disposes of Mr. Baldwin's account. 

The second is in regard to the acting United States district attorney 
for Michigan, for services in behalf of the military authorities, by ap- 
pearing in cerifain hdbeascorpus cases during the year 1871, after the 
act establishing the Department of Justice went into operation. 

By section 17 of that act it is enacted '^ That it shall not be lawful for 
the Secretary of either of the Executive Departmen ts to employ attorneys 
or counsel at the expense of the United States ; but such Departments, 
when in need of counsel or advice, shall call upou the Department of 
J^ustice, the officers of which shall attend to the same ; and hereafter no 
counsel or attorney fees shall be allowed to any person or persons, be- 
sides the respective district attorneys and assistant district attorneys, 
for services in such capacity to the United States, or any branch or 
Department of the Government thereof, unless hereafter authorized by 
law, and then only on the certificate of the Attorney -General that such 
services were actually rendered, and that the same could not be per- 
formed by the Attorney-General, or Solicitor-General, or the officers of 
the Department of Justice, or by the district attorneys." The section 
further enacts that " every attorney and counsel who shall be specially 
•stained under the authority of the Department of Justice to assist in the 
trial of any case in which the Government is interested, shall receive a 
-commission from the head of said Department as a special assistant to 
the Attorney-General, or to some one of the district attorneys, as the 
nature of the appointment may require.'' (16 Stat., 164, 168.) 

As the Secretary of War requests an opinion in regard to his powers 
to employ counsel under this act, I have considered the question of the 
applicability of the statute, not only to the case last submitted, but also 
4;o the case of the examination of a title to land bought by the War De- 
partment. 

Upon careful consideration I am of opinion that such peculiar service 
as the examination of a title to land is not within the spirit, or, neces- 
sarily, the letter of the section- above quoted. Such services generally 
xequire special and peculiar knowledge. Although very often, if not 
jnost frequently, performed by members of the bar, yet they are not 
^necessarily so. Indeed, in some parts of the country they are performed 
hy professional conveyancers, who have never been admitted to practice 
as counsel. 

I understand that it has always been the practice to treat the ex- 
penses of such services as a part of the incidental expenses connected 
with the purchase of the land, and to pay for them out of the money 
appropriated for such purpose 5 and when I consider what a variety 
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of circumstances attend the purchase of land for the Government, how 
peculiar the services under many circumstances may be, and how- 
important it is that these services should be performed by person.s^ 
thoroughly conversant with the titles which they undertake to examine,, 
and that the persons best acquainted therewith may very possibly not 
be members of the bar, I think that the practice which ha« heretofore 
prevailed is a very proper one, and the continuance of it would not 
violate any provision of law. 

^0 one will pretend that the section above quoted applies to services 
rendered by a person not an attorney or counselor, even if gttflwt-profes- 
sional. Certainly, if t^is be so, the circumstances that they may be 
performed by an attorney or counselor does not render them legal serv- 
ices within the meaning of the act establishing the Department of 
Justice ; for if this were so, it would follow that the provision forbid- 
ding any Executive Department " to employ attorneys or counsel at the 
expense of the United States," would forbid their employing anybody 
who had ever been admitted to the bar, for any service whatsoever, no 
matter how remote it might be from what are called legal services. 

As such persons are not required to appear in court, it is not neces- 
sary that they should receive a commission from the head of this De- 
partment as assistant to the Attorney-General or district attorney, be- 
cause that provision is strictly limited to persons who are retained " to 
assist in the trial of any case.'' Construing this provision of the see- 
tion with the previous one, strengthens my conclusion that the serv- 
ices of a conveyancer are not included within its terms, and that, there- 
fore, the Secretary of War may, in his discretion, employ conveyancers 
to examine titles, notwithstanding the provisions of this act. 

But, on the other hand, I am clearly of opinion that the case or 
counsel appearing in court in behalf ot the military authorities on a 
case of habeas corpus falls within the section above quoted, and that the^ 
Secretary of War has no authority to employ such counsel without the- 
consent of the Attorney -General, and that, if such counsel be not legal 
officers of the United States, it is necessary that they shall be specially 
commissioned under the provisions of the act. The claim, therefore, 
of the acting United States district attorney for Michigan is a claim for 
legal services which can only be allowed by the Attorney-GeneraL 
Where, however, the omission to receiye a commission ai| special as- 
sistant, and to take the oath accordingly was not intentional, I do not 
think that it will prjBvent the allowance of a claim for compensation for 
services actually rendered, and rendered in good faith. 

I have the honor to be,.&c., 

Clement Hugh Hill, 

Assistant Attorney- OeneraL 
Hon. B. H. Bristow, 

Solicitor- General^ and Acting Attorney General. 

Approved: .^ B. H. Bristow, 

Solicitor- General, and Acting Attorney-GeneraL 
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COMPENSATION OF ATTORNEY. 

[Volume 15. pages 168-169.] 

Previous to the act of June 22, 1870, chap. 150, (sections 363-363 Rev. Stat.,) C. & W. 
were retained, with the approbation of the Solicitor of the Treasury, to defend cer- 
tain suits brought against R., formerly collector of the port of New York, for acts 
done by him officially. Services were rendered under this retainer bet ween Septem- 
ber, 1873, and April, 1875, which remain unpaid for: JTieM that the Treasury Depart- 
ment is authorized to settle and pay the claim for these services. 

Department of Justice, 

September 26, 1876. 

Sir : Upon the 19th of June last your predecessor transmitted to the 
Department of Justice papers, herewith returned, relating to the claim 
of Messrs. Craig & Webster for services in defending suits brought 
against Herman J. Eedfield, formerly collector of the port of New 
York, for acts done by him officially, and inquired whether or not the 
Treasury Department was authorized to recognize and pay the account. 
A reply, immediately prepared, owing to some inadvertency, was not 
forwarded. 

Though the Services were rendered between September 14, 1873, and 
April, 1875, yet it appears that they were but a continuation of those 
previously rendered in these same suits under a contract made therefor 
with the approbation of the Solicitor of the Treasury prior to the enact- 
ment of the statutes now embraced in Eev. Stat., sections 363-366, 
supposed to be an obstacle to the recognition and payment of the claim. 
The contract was a retainer of Webster & Craig in these suits, and the 
matters thereby put in contest as an entirety. This has been recognized 
ever since the passage of the statutes mentioned by payment for services 
up to September 14, 1873. 

These enactments must be construed to be prospective in their opera- 
tion, and not to affect valid existing contracts. Such contracts should 
still be executed agreeably to their terms. Accordingly, my reply is 
that the Treasury Department is authorized to liquidate this claim of 
Webster & Craig. 

Very respectfully, your obedient servant, 

S. F. Phillips, 
Acting Attorney- OeneraL 

Hon. Lot M. Morrill, 

Secretary of the Treasury, 
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CONTRACTS AND PURCHASES FOR THE NAVY. 

[Yolame 2, pages 257-260.] 

All contracts and purchases entered into and made by the Navy Department mast be 
entered into and made by or under the direction of the Secretary. 

Where the public exigencies do not require the immediate delivery of the articles, or 
performance of the service, it is necessary to advertise previously for proposals re- 
specting the same. 

Where immediate delivery is necessary to the wants of the public service, the article 
required must be obtained by open purchase; i. e,, at places where articles of the 
description wanted are usually bought and sold, and in the mode in which such 
parchases are ordinarily made between individuals. 

Attorney-General's Oppice, 

August 29, 1829. 

Sir: I have received your letter of the 24th instant, which you have 
requested my opinion of the import of the term ^^ open purchase,^ as used 
in the 5th section of "An act further to amend the several acts for the 
establishment and regulation of the Treasury, War, and Navy Depart- 
ments,'' approved the 3d March, 1809. 

. Two modes of answering this question occurred to me: the first was, 
to give you the legal interpretation of the term, considering it as purely 
technical; the second was, to ascertain its meaning and intent, by re- 
ferring to the legitimate history of the act. Believing that the latter 
mode would be more satisfactory, I have examined the cotemporary 
journals of Congress, congressional documents, and public newspapers, 
in which the debates of that body were registered, with a view to dis- 
cover the causes which lead to the enactment of this law; and the time 
spent in an effectual search of these records has hitherto delayed my 
reply to your communication. I will proceed to state to you the opinion 
which I have formed on this subject. 

Technically considered, the term ^^ open purchase^ would seem to be 
the correlative of ^^marlcet overt^ — a purchase in open market. Unfor- 
tunately, however, for this interpretatioit, market overt, in its true tech- 
nical acceptation as it exists in England, (from whence we derive the 
term,) is unknown in this country. It there signifies a public mart estab- 
lished by the king's grant, or by immemorial custom and prescription, 
where, from the publicity of sales, and for the convenience of commerce 
between man and man, a sale is binding, not only to the parties to it, 
but on all persons having any right or property in the thing sold. To 
all the practical purposes of the present inquiry, however, market overt' 
may, to a certain extent, be said to exist in this country. By the law 
of England, every ^hop in London, in which goods are publicly exposed 
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to sale, is marlcet overt for such things only as the owner professes to 
trade in. There can be no objection to applying that doctrine here, with 
a view to the interpretation of the words "open purchase;'' and then it 
may be said that an open purchase of any article is effected when the 
same is bought publicly, in the ordinarj'^ mode of purchase between iu- 
dividuals, and at the places where goods of like description are usually 
sold. 

Turning now to the legislative history of the act of 1809, with a view 
to the interpretation of this term, I regret to say that my researches 
have been so unsatisfactory. Something, however, may be gleaned from 
this examination, to aid us in our inquiry. 

I understand, verbally, that the act of 1809 had its origin iu the dis- 
satisfaction which was felt at the mode in which contracts were entered 
into, more i^articularly in the department over which you now preside. 
Beferriug to the journals of the Senate, it appears that a committee 
was raised for the purpose of inquiring into this subject, with authority 
to communicate with the several heads of departments. That com- 
mittee rei)orted a bill, which, having been made a special order, and 
subjected to amendment in the Senate, passed that body; and, having 
been amended in the House, and eventually referred to a committee of 
conference, finally passed both Houses iu the form in which it now is. 
The reports of debates of that day, in the public papers, are meagre; 
and I have not been able to ascertain whether that which occurred on 
this bill was published. Two files of the National Intelligencer (the 
only collection of contemporary gazettes to which I have had access) 
are deficient at this precise point. And I have searched, with the same 
want of success, for the correspondence which must have taken place 
between the committee and the several heads of departments. It is 
probable, I think, that this is on file in your own department; and, if 
so, its discovery might enable you to test the correctness of this opinion. 

Disappointed in the search just referred to, all that remains is, to ex- 
amine the history of this act, as it may be collected from the statute 
book. 

The act of the 16th July, 1798, had directed that all purchases and con- 
tracts for supplies or services for the military and naval service of the 
United States shall be made by, or under the direction of, the chief 
officers of the Departments of War and the Kavy. Accounts were to 
be rendered for settlement to the proper department for which such 
services or supplies were required; subject, nevertheless, to the inspec- 
tion and revision of the officers of the trieasury. So the law remained 
until 1809, when the act which we are examining was passed. It will 
be perceived, at once, that the alterations affected by it are important. 

The act of 1798 related to purchases and contracts for the military 
and naval service only. That of 1809 extends to those made under the 
direction of the Secretary of the Treasury also. The act of 1798 simply 
required that these purchases or contracts should be made under the 
direction of the chief officer of the department. That of 1809 superadds 
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the reqaisitiou* that they shall be made **by open purchase, or by pre- 
viously advertising for proposals respecting the same." 

It is obvi<Jus, then, that Congress intended, by the act of 1809, ,to 
• throw additional guards around this subject; to prevent favoritism, and 
to give to the United States the benefit of competition between those 
who were disposed to render the services or furnish the supplies which 
the government might require. Conforming to the policy of the act^ 
all such services or supplies as were to be rendered or furnished at a 
fature day were to be contracted for <^by previously advertising for 
proposals respecting the same; '^ but as the exigencies of the government^ 
in its various departments, would often require the immediate delivery 
of articles wanted for the public use, these were to be obtained by " open 
purchase." It was no longer competent for the Secretaries of War, or 
of the Navy, as they might have done under the act of 1798, to contract 
privately; that is, without "publishing proposals." 

The result of this inquiry, then, sir, in my opinion, is — 

1. That all purchases and contracts made and entered into by your 
department must be so made and entered into by or under your direction* 

2. That where the public exigencies do not require the immediate de- 
livery of the articles, or performance of the service, in such cases it ift 
necessary previously to advertise for proposals respecting the same. 

3. Where immediate delivery is necessary to the wants of the public 
service, the article required must be obtained by open purchase; that 
is, by purchase at the places where articles of the description wanted 
are usually bought and sold, and in the mode in which such purchases- 
are ordinarily made between individual and individual. 

I have extended this answer beyond the Jimits assigned to it by your 
inquiry; but this seemed to me to be necessary, to give you my opinion 
on the question proposed in an intelligible form. 

Jn. Macpherson Berrien. 

To the Secretary of the Kavv. 



DUTIES OF ACCOUNTING OFFICERS. — ^FORFEITURES. 

[Volame 2, pages 480-482.] 

Where a contractor with the government to deliver a certain quantity of timber by a 
time specified, failed in respect to the time, and suffered a forfeiture of ten per cent, 
thereby, which the Fourth Auditor and Second Comptroller retained from his ac^ 
count, it cannot be refunded to the contractor except by authority of Congress. 

When such contracts have been made, the rights of the parties under them become at 
once vested, and it is not in the power of tne agents to modify or release them. 

In settling the accounts and ascertaining the balance, the accounting officers must b(t 
guided by the instrument itself. Neitner the auditor nor the comptroller can ab- 
solve contractors from any of the stipulations contained in their contracts, however 
severely they may be sappo^ed to bear upon them. 

Attorney General's Office, 

December 14, 1831. 

Sir: I have examined the memorial of Samuel Grice, according to 
your directions and respectfully report : 
That he claims to be paid the 10 per cent, which was retained accord- 
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ing to the terms of his contract of September 3, 1827, and which became 
forfeited to the use and benefit of the United States, by reason of his 
not having completed the delivery of the timber within the time speci- 
fied in the agreement. 

The claim was rejected by the Fourth Auditor, and his decision has 
been affirmed by the Second Comptroller. 

I think the accounting officers were right in their decisions. 

1. There is no room for doubt as to the true interpretation of the con- 
tract : the words are plain and unambiguous ; and the sum in contro- 
versy was forfeited to the use and benefit of the United States, upon 
the failure of Mr. Grice to complete his contract within the time speci- 
fied. 

2. As soon as the contract is made by the Kavy Commissioners, or any 
other agents authorized to make contracts for the public, the rights of 
the United States become vested according to the terms of the contract; 
and it is not in the power of the agents to modify or release them. The 
power of the Navy Commissioners in relation to the terms of this con- 
tract was fully executed as soon as it was made; and they can exercise 
no further control over it, except in so far as the power is reserved to 
them by the contract itself. 

3. The contract as made by the Kavy Commissioners, must be returned 
to the Comptroller. And, in settling the account and ascertaining the 
balance, the accounting officers must be guided by the instrument itself. 
Neither the Auditor nor Comptroller can undertake to absolve the con- 
tractor from any of the stipulations contained in the contract, however 
severely and harshly they may be supposed to bear upon him. The 
duty of the accounting officers is a special and limited one; and they 
are not authorized to depart from the terms of the instrument, nor to 
relinquish to the contractor any of the rights of the United States. 

It will, withont doubt, sometimes happen, that circumstances would 
render it unjust and inequitable for the United States to exact of the 
party all the advantages to which they are legally entitled. And I am 
persuaded that, in the case before me, Mr. Grice has strong claims on 
the justice of the public. But the accounting officers have not the 
power to administer relief of this description. Nor will an appeal lie 
from their decision to the President. The power to give relief resides 
in Congress ; and to them, in my opinion, the application must be made. 

I herewith submit a copy of the decision of the acting Second Comp- 
troller in this case, and fully concur in the opinion he has expressed. 

E. B. Taney. 

To the President of the United States. 
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ACCOUNTS AND ACCOUNTINO OPFICEHS. 

[Volame 2, page 518.] 

Contracts for bricks and masonry at Fort Monroe ought to have been deposited with 
the Comptroller, and accounts arising therefrom ought to be adjusted at the Treas- 
ury Department ; until that shall be done, the Secretary of War cannot be called on 
to order payment. 

ATTORNEY General's Office, 

May 31, 1832. 

SiB: I have examined the statement of General Gratiot and the pa- 
pers which accompany it, relating to the contracts made with Bolitha 
Laws, for the delivery of bricks and for masonry at Fort Monroe. 

By the act of July 16, 1798, all contracts of this description ought to 
be deposited with the Comptroller ; and the contracts in question were, 
I presume, dei>osited as the law requires. The act of March 3, 1817, 
directs that all accounts whatever, in which the United States are con- 
cerned, shall be settltMl and adjusted at the Treasury Department, and 
the officers by whom the different accounts are to be settled are pointed 
out ia the law. I am not aware of any act of Congress which excepts 
contracts of the description of those before me from the provision in the 
4th section of the act of 1817, which makes it the duty of the Third 
Auditor to receive " generally all accounts of the War Department, other 
than those provided for.'' If there is any act of Congress which makes 
special provision for the settlement of claims like those now preferred, 
and thereby exempts them from the operation of the law above men- 
tioned, I would be glad to be referred to it. But, in the absence of any 
such act of Congress, I do not perceive how the case can regularly be 
brought before you in its present condition. It appears that no settle- 
ment of the account, on either contract, has been made at the treasury 
by the proi>er officer ; and, until that is done, and a sum found and 
reported to be due to him, you cannot be called on to order a payment 

of the claim, or any part of it. 

li. B. Taney. 
To the Secretary of War. 



CONTRACTS FOR SUPPLIES OR SERVICES FOR THE NAVY. 

[Volame 3, pages 437-439J 

All purchases and contracts made by the Navy Department should be under the di- 
rection of the Secretary of the Navy. 

\Vhere the public exigencies do not require the immediate delivery of the article or 
performance of the service, in such cases it is necessary previously to advertise for 
proposals respecting the same, unless the article be a steamboat or some similar 
structure. 

Where immediate delivery is necessary to the wants of the public service, the article 
required must be obtained by open purchase. 

Office of the Attorney General, 

March 25, 1839. 

Sir : I have received yoars of the 22d instant, asking my opinion as 
to the constmction of the act of the 3d of Marcb, 1809, "further to 
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amend the several acts for the establishment and regulation of the 
Treasury, War, and !N^avy Departments." The difficulty arises upon 
the following provision in said act: *^A11 purchases and cx)ntracts for 
supplies or services which are or may, according to law, be made by or 
under the direction of either the Secretary of the Treasury, the Secre- 
tary of War, or the Secretary of the Navy, shall be made by open pur- 
chase, or by previously advertising for proposals respecting the same.'' 

Your predecessor (Mr. Branch) obtained from Mr. Berrien, then At- 
torney General, his opinion upon the subject, on the 29th of August, 
1829. The result of that opinion was — 

''1. That all purchases and contracts made by your department must 
be made and entered into by or under your direction. 

"2. That where the public exigencies do not require the immediate 
delivery of the article, or performance of the service, in such cases it is 
necessary previously to advertise for proposals respecting the same. 

"3. Where immediate delivery is necessary to the wants of the public 
service, the article required must be obtained by open purchase — ^that 
is, by purchase at the places where articles of the description wanted 
are usually bought and sold, and in the mode in which purchases are 
ordinarily made between individual and individual.'' 

Of the correctness of this opinion I entertain no doubt; still, there 
are cases which, from their nature, must be considered as forming just 
exceptions to the rule laid down. These exceptions must consist of 
cases which plainly and manifestly were not within the view and design 
of Congress when the law was passed, and which cannot, without injury 
to the public service, be subjected to the operation of the rule laid down. 
To illustrate my views as to cases to be excepted from the operation of 
the general rule, I will name one on which you will have probably to 
act — the construction of steam frigates for the protection of our mari- 
time frontier, directed by an act of the last session of Congress. Such 
a means of defence was not thought of thirty years ago, when the act 
in question was passed. To place the construction of the machinery of 
such vessels in incompetent hands, (which would probablj^ be the case, 
if the plan of advertising and receiving proposals were pursued,) would 
be, in effect, to convert them into instruments to destroy the lives of 
our citizens, instead of saving and preserving them. In such a case, 
every just rule of construction forbids its being included or embraced 
by said act. The same remark might be made in regard to many other 
cases which could be named. I forbear to enumerate more, because the 
application of the rule, as laid down by this ofi&ce in 1829, as modified 
by the suggestions now made, will enable you to decide correctly upon 
each case as it may occur. 

I am, sir, &c., 

Felix Grundy. 

To th e Secretary of the Navy. 
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GUARANTIES FOR TRANSPORTING THE MAILS. 

[Volnrae 3, paj^es 475-476. | 

Guaranties in the fomi prescribed by the department, but executed with the time 
prior to which the contract is to be executed left in blanks is not a legal compliance 
with the law I'equiriug guaranties to be made. 

Attorney General's Office, 

September 10, 1 839. 

Sir : I have the honor to acknowledge the receipt of the following 
commanication of yesterday's date: 

"I am under the necessity of troubling you for an opinion upon the 
following point, viz : 

^*Tlie 27th section of the post office law of 1836 is as follows, viz: 
^And be it further enacted. That every proposal for the transportation of 
the mail shall be accompanied by written guaranty, signed by one or 
more responsible persons, to the effect that he or they undertake that 
the bidder or bidders will, if his or their bid be accepted, enter into an 
obligation, in such time as may be prescribed by the Postmaster Gen- 
eral, with good and sufficient sureties, to perform the service proposed. 
Xo proposal shall be considered, unless accompanied by such guaiMuty. 
If, after the acceptance of a proposal, and notification thereof to the 
bidder or bidders, he or they shall fail to enter into an obligation within 
the time prescribed by the Postmaster General," with good and sufficient 
sureties for the performance of the service, then the Postmaster Gen- 
eral shall proceed to contract with some other x>erson or persons for the 
performance of the said service; and shall forthwith cause the differ- 
ence between the amount contained in the proposal so guarantied, and 
the amount for which he may have contracted for the performance of 
said service, for the whole period of the proposal, to be charged up 
against the said bidder or bidders, and his or their guarantor or guaran- 
tors; and the same may be immediately recovered by the United States 
for the use of the Post Office Department, in an action of debt against 
either or all of the said persons.' 

"In a recent advertisement for mail proposals, the department pre- 
scribed a form of the guaranty as follows, viz : 

" ^The undersigned guaranty that , if his bid for 

carrying the mail from to be accepted by the Post- 

master General, shall enter into an obligation prior to the day of 
March next, with good and sufficient sureties, to perform the service 
proposed. 

''* Dated 1839.' 

"Accompanying a regular proposal, a guaranty in the following form 
was received, viz : 

" ' The undersigned, John Gordon and Washington Eice, guaranty 
that Jesse Sharp and James Murdick, if their bid or bids for carrying 



62 I OPINIONS OF THE ATTORNEYS GENERAL. 

the mail for any contract they may offer, should be accepted by the 

Postmaster General, shall enter into an obligation prior to , 

with good and sufficient sureties to perform the service proposed. 

< John Gordon. 

^Washington Eice. 
"^Washington, Augmt 20, 1839.' 

** You will perceive that the time prior to which the contract is to be 
executed is left blank in this guaranty. 

"Is this omission fatal to the guaranty ? or could an action be main- 
tained against the guarantor, in case of the delinquency of the bidder 
notwithstanding this omission t" 

My opinion is, that the guaranty in question is not a compliance 

with the law requiring a guaranty to be made; and, of course, the bid 

or proposal to which it was intended to apply should be disregarded, 

as though no guaranty had been offered. 

I am, sir, &c., &c., 

Felix Grundy. 
To the Postmaster General. 



contracts for supplies for the navy. 

[Volume 4, pages 283>285.] 

Since he act of tlie 3d of March, 1843, the Secretary of the Navy is not competent to 
renew a contract which has expired, without advertising, as is required by the first 
section of that act ; nor is it competent for the department to pay to the contractors 
upon forfeited contracts the ten percent, reserved as collateral security, whether 
the same has been reserved on original or renewed contracts. 

Attorney General's Office, 

November 11, 1843. 

Sir : I have examibed the contract accompanying your communica- 
tion of yesterday, the resolution of Congress of the 10th of February, 
1832, and the act of the 3d of March, 1843, and have considered the 
effect of their several provisions upon the questions propounded to me; 
and thereupon am of opinion, first, that since the passage of the act of 
3d March, 1843, the Secretary of the IN^avy is not competent to renew a 
contract which has expired, without advertising, as is required by the 
first section of that act; and, secondly, that it is not competent to the 
department to pay to the contractors upon forfeited contracts the ten 
per cent, reserved as collateral security, whether the same has beeD re- 
served on original or renewed contracts. 

The truth of the proposition first stated is too apparent to require 
argument to make it manifest. A contract fbrfeited for noncompliance 
with its terms within the period limited for its execution, is no longer 
such ; and to stipulate for its renewal is, substantially but to make a 
second upon the terms of the first ; and if within the power of the de- 
partment, the end proposed to be accomplished by the enactment of 
1843, might be most readily evaded and defeated. The authority to re- 
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fiind the ten per cent, reserved in pursaance of the terms of the con- 
tract, is not given by the joint resolution of 1832, nor by any other law 
to which I have been referred. The terms of that resolution apply to 
contracts then existing, and do not embrace such as might be after- 
wards entered into ; and the fact of its adoption by the two branches 
of Congress is evidence of its necessity, in the view of the national 
legislature, to justify the action of the Kavy Department; for if com- 
petent to refund in virtue of its own inherent power, the interposition 
of the legislative authority could not have been required to legalize its 
exertion. The ten per cent, reserved I regard as being in the nature of 
liquidated damages, which having once accrued upou the forfeiture of 
the contract, becomes a part of the money of the government, which 
can be withdrawn from its uses only by law. Nor can it make any dif- 
ference whether the forfeiture is incurred under an original or an ex- 
tended contract, since the extension of an expired contract is in effect 
a new one ; and there is no more reason why a power of remission 
should exist in the one than in the other case. It is very true, that 
upon principle the extension of the time of a forfeited contract may be 
construed into a waiver of the original forfeiture,' and that if a con- 
tractor upon a contract so extended, should fulfil its obligations within 
the period of the extension, he would not be liable to the payment of 
the stipulated damages ; but if he fail to perform his engagements under 
the reserved as well as the original contract, I cannot perceive how he 
is aided in regard to the forfeiture. The nature of the renewed stipu- 
lation is : '^ You have failed to execute your contract within the time 
limited by its terms : by that failure you have incurred the forfeiture of 
the ten per cent, reserved upon the payments made to you. The depart- 
ment will nevertheless waive the enforcement of this forfeiture, and 
will agree that you shall be at liberty within another year to complete 
your contract upon the same terms as are prescribed by the original 
covenant. One of thoee terms is, that the ten per cent, upon the pay- 
ments made to you shall be reserved, and which will be forfeited to the 
United States if you are again in default." How can it be pretended 
that, failing a second time to fulfil his engagements, the responsibility 
incurred by a contractor upon the first can be avoided by a new delin- 
quency ? The extension of the contract, as far as the question of for- 
feiture is concerned, is for the benefit of the contractor, to enable him 
to do that, the omission of which has exposed him to sacrifice, and is 
nothing more than a conditional waiver, to which effect can be given 
only by the full compliance by the contractor with his renewed engage- 
ments within the period of the extension. 

The contract transmitted to me is herewith returned. 

I have the honor to be, very respectfully, sir, your obedient servant, 

Jno. J^elson. 

Hon. David Henshaw, 

Secretary of the Navy, 
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ACCOUNTS AND ACCOUNTING OFFICERS. 

[Volume 4, pages 327-328.] 

The accounting officers of tlie treasury have no authority to adjust the claims of con- 
tractors with the government for damages, without the special authority of Con- 
gress. 

ATTORNEY General's Office, 

May 29, 1844. 

Sir : Upon the statement of facts contained in the letter of the Sec- 
ond Comptroller, accompanying your memorandum of the 28th instant, 
thereon eadorsed^ and assuming that the papers transmitted with your 
communication furnish no evidence of the delivery by Bent, St. Vrain 
& Co., to the United States, of the articles they were directed to sup- 
ply at Fort William under their contract, (a question of fact upon which 
I express no opinion,) — I amtjuite clear that the accounting ofl&cers of 
the treasury have no authority to adjust the claims of said contractors 
for damages, without the special authority of an act of Congress. This 
question was substantially decided by Mr. Taney, a former Attorney 
Oeneral, in the case of John S. Stiles, as will be seen by reference to 
his opinion of the 2d of July, 1832. If I am right in this opinion, that 
the accounting officers have no authority to adjust the contractors' claim 
for damages, it becomes unnecessary to inquire what would be the proper 
rule for their estimation. 

I have the honor to be, very respectfully, sir, your obedient servant, 

Jno. Kelson. 
Hon. William Wilkins, 

Secretary of War, 



CONTRACTS WITH THE NAVY DEPARTMENT. 

[Volume 4, pages 334-335.] 

The Navy Department has not the right, under the act of the 3d of March, 1843, in 
awarding the contract to the lowest bidder, to modify its terms in regard to the 
time of delivery, or any other of its material elements. 

Attorney General's Office, 

September 24, 1844. 

Sir : I have carefully considered the question submitted by your com- 
munication of the ] 6th instant, and do no t think that the Navy Department 
has the right, under the act of the 3d of March, 1843, in awarding the 
contract to the lowest bidder, to modify its terms, as proposed for, in 
regard to the time of delivery, or any other of its material elements. 

The obvious purpose of the act in question was to invite competition 
in the proposals; and it therefore requires that the advertisement em- 
ating from the department shall particularize every thing that may 
essentially affect the contract. That the time for delivery may be^ in a 
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contract of this description a material element, the circumstances con- 
nected with this case clearly evince. JVb» constat^ if the time had been 
extended, as now proposed, on the face of the advertisement, that other 
and lower offers than were received might not have been made. It may 
well be that a manufacturer-may not be in a condition to deliver at one 
time, and yet be fully capable of doing so at another ; and that, whilst 
lie would be restrained by this inability from competing for a contract 
within the time limited by the proposals, he might have successfully 
done so had the extended time been advertised. 
I have the honor to be, very respectfully, sir, your obedient servant, 

Jno. Nelson. 
Hon. John Y. Mason, 

Secretary of the Navy, 



accounts and accounting officers. 

[Volume 4, pages 380-381. J 

^liere the same person is a contractor for two articles under separate contracts and 
faitilB one and fails in the other, and presents his account to the treasury for settle- 
ment, the accounting officer may set off in the adjustment such amount as may be 
due from him to the f^ovemment, upon his claim against it. 

This may be done in all cases where the relation of debtor and creditor arises in the 
8ettlem«*nt of the accounts of the same individual, as the grounds of the credits and 
debits are not material. ' ^ 

Attorney General's Office, 

May 17, 1845. 

Sir: I had the honor to receive your letter of the 16th instant, re- 
questing my opinion on the following question : Whether the same per- 
son being a contra<jtor for two articles under separate contracts, and 
fulfilling one and failing in the other, it is competent for the depart- 
ment to retain the money due on the first, for the deficiency on the sec- 
ond. For instance : A contracts to furnish tobacco and beef, making a 
separate contract for each ; he furnishes the tobacco, but fails to fur- 
nish the beef: can the department retain the money due him for tobacco, 
to cover the loss incurred by the government in consequence of his fail- 
ure to fulfill his contract for beef? The United States are not suable 
but may sue. All accounts are adjusted at the treasury, and money 
due the government may be set off in that adjustment. The principle 
is universal that money will not be paid to one from whom money is due 
to the party paying. It is the right of every creditor to withhold pay- 
ment to the extent of a debt due to himself. It makes no difference on 
what grounds the relation of debtor and creditor a,rises. If, therefore, 
by the execution of one contract the government becomes indebted to a 
contractor, and, by reason of failure to execute another, the same con- 
tractor becomes indebted to the government for the excess of price paid 
for the contract article over the contract price, such indebtedness ought 
to be discharged before payment is made and may be set off against 
456 5 
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the money due. The stipalation usually inserted in contracts, that ten 
per cent, of the amount of deliveries shall be reserved to secure com- 
plete execution, and requiring security for the faithful performance of 
contracts, are but additional safeguards to the public interests, and do 
not deprive the government of the general right which applies to all 
cases of debtor and creditor. I have no doubt that the question pro- 
pounded is to be answered affirmatively. 

I have the honor to be, respectfully, sir, your obedient servant, 

J. y. Mason. 

Hon. GEORaE Bancroft, 

Secretary of the Navy, 



CONTRACTS FOR HEMP FOR USE OF THE NAVY. 

f Volume 4, pages 475-477.] 

The Secretary of the Navy, in contractlDg for water-rotted hemp for the nse of the 
Navy, is restricted in the manuer of purchase by the act of 3d March, 1843, which re- 
quires him to advertise for the article, to receive bids, and to award the contract for 
it to the lowest bidder. 

Purchases in open market cannot be resorted to, except in cases of, and in reference 
to, such articles as are wanted for use so immediate as not to permit of contracts by 
advertisement. 

But such immediate want cannot occur in reference to hemp, which is usually con- 
tracted to be furnished for a term of three years, when there is enough on hand for 
the present wants of the service. 

ATTORNEY General's Office, 

jLpril 1, 1846. 

Sir: I have received your letter of this day's date, with a copy of the 
act to authorize the Secretary of the Navy to contract for the purchase 
of American water-rotted hemp for the use of the JN'avy, approved March 
30, 1846. You ask my opinion, " whether, by this act, authority is given 
to the department to make purchases of hemp in open market, as well 
as by advertisement for contracts,, as in the case of other materials and 
stores for the l^^avy, and what new power the act confers." 

I shall consider the two questions as one. 

The act referred to contains one section, and declares " that the Sec- 
retary of the Kavy be, and he is hereby, authorized to enter into contract, 
for a period not exceeding three years, for the purchase of water-rotted 
hemp for the use of the Navy." 

By the act of April 30, 1798, it is made the duty of the Secretary of 
the Navy to execute such orders as he shall receive from the President, 
relative to the procurement of naval stores and materials, as well as 
all other matters connected with the naval establishment of the United 
States. 

By the sixth section of the act approved May 1, 1820, it Is enacted 
*^that no contract shall hereafter be made by the Secretary of State, or 
of the Treasury, or of the Department of War, or of the Navy, except 
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under a law authorizing the same, or uuder an appropriatiou adequate 
to its fulftllment.'' Appropriations are generally made for the necessary 
supplies for one year, and, therefore, contracts by the department for 
such supplies are limited to one year. That was the extent of the power 
of the Secretary of the Navy when the act under consideration became 
a hiw. Its effect is to except contracts for water-rotted hemp for the use 
of the Navy from the restriction imposed by the act of 1820, and to give 
to the department authority to make a contract for a longer period than 
the usual appropriation would cover. It gives to the department in this 
respect an enlarged authority. 

But, in executing all the powers of purchasing certain supplies, in- 
ckiding hemp, however prepared, the department is restrained by the a(;t 
of March 3, 1843. By a proviso, it is declared "that all provisions and 
clothing, hemp and other materials of every name and nature, for the 
use of the Navy, and the transjiortation thereof, when time will permit, 
shall hereafter be furnished by contract by the lowest bidder." This pro- 
vision, although contained in a proviso to an appropriation bill,has been 
beld at this office, and at the department, to be prospective in its opera 
tiou, imposing a permanent restriction as to the mode of executing powers 
of purchase until altered by Congress. The third section of the naval 
appropriation act of March 3, 1845, recognizes this as the true con- 
struction. 

While the act of March 30, 184C, enlarges the authority of the depart- 
ineut, by giving power to contract for three years, it does not take the 
article to be contracted for out of the operation of the act of 1843; and 
hence, in making such contracts, the mode enjoined by that act must be 
observed. The section of the act of 1845, above referred to did exempt 
certain supplies from the restriction imposed by the act of 1843; but 
hemp is not one of them; and I do not perceive how the act of 1846 can 
be construed to have that effect. The Secretary has a right to contract 
for a period not exceeding three years for such quantity of water-rotted 
American hemp as in his judgment the naval service will require, but 
has no authority to alter the mode of making such contract. The im- 
port and effect of the words "when time will permit" have been settled 
to apply only to such supplies as the wants of the service make it nec- 
essary to purchase for immediate use when there is not time to abide the 
delay of advertisement. That cannot apply to contracts to run through 
three years, when there is on hand a sufficient quantity of the article for 
the present wants of the service. 

I have the honor to be, very respectfully, sir, 

Your obedient servant, 

J. Y. Mason. 
To the Secretary of the Navy. 
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CONTRACT FOR PILES FOR DRY DOCK AT BROOKLYN. 

[Volume 4, pages 490-491.1 

The contract of the navy agent at New York, with the Messrs. Benson, for piles for the 
dry-dock at Brooklyn, to be delivered after Congress should make further appropri- 
ations, is not valid nor binding on the department. 

Such contracts, in advance of appropriations, were prohibited by the 6th section of 
the act of 1st May, 1820. 

Attorney General's Office, 

April 25, 1846. 

Sir: I have considered the subject presented to ine in your commu- 
nication of the 16th of March ultimo. The contract between Messrs. 
A. G. and A. W. Benson and the navy agent at Kew York, of the 
13th of June, 1842, provides "that no deliveries of piles shall be made 
Tinder this contract pre^ious to the appropriation by Cpngress of such 
; additional sums as may be requisite to prosecute those portions of the 
drj'-dock for which said piles will be required.'' There was then, as the 
parties understood, no subsisting appropriation for the payment of the 
; supplies stipulated for by the contract. Kor was there any special law 
authorizing the purchase of any materials for the dry-dock at Brook- 
lyn, beyond the appropriation made. It was precisely to prevent sucli 
contracts in advance of appropriations, that the 6th section of the act 
. of 1st of May, 1820, was enacted. 

I am, therefore, clearly of opinion that the contract is not valid nor 
.binding on the department. 

I have the honor to be, very respectfully, sir, 

Your obedient servant, 

J. Y. Mason. 
Hon. Secretary of the Kavy. 



GOVERNMENT CONTRACTS NOT TO EXCEED APPROPRIATIONS. 

[Volume 4, pages 600-603.] 

Neither the S<*cretary of the Navy, nor of any other executive department, can law- 
fully contract for the United States except under a law authorizing it, or making 
an appropriation adequate to fulfill the engagement. 

Wherefore the Secretary of the Navy cannot lawfully contract for the construction 
of dry-docks at Kitt'ery, Philadelphia, and Pensacola, and bind the government 
to pay therefor an amount exceeding the appropriations already made for that ob- 
ject, as the same has not been specially authorized. 

But as the works for which the approj>riations are made are important, and as it is 
expedient that the construction thereof should ]»rogres8 as far forth as may be prac- 
ticable, the Secretary of the Navy may expend so much of the appropriation as may 
be necessary in purchasing sites and materials, with a view to their completion un- 
der the future direction of Congress. 

Attorney General's Office, 

July 12, 1847. 

Sir: I have had the honor to receive your communication of the 8th 
instant, requesting my opinion whether the Secretary of the Navy has 
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authority by law, upon the statement of facts therein contained, to en- 
ter into a contract for the construction of certain tioatiug dry-docks, 
speciiied in the act of Congress approved March 3, 1847. 

By the aforesaid a<5t of Congress, entitled "An act making appropri- 
ations for the naval service for the year ending the 30th June, 1848," 
the Secretary of the Kavy is, directed to cause to be constructed at each 
of the navy-j^ards at Kittery, Philadelphia, and Pensacola, a floating 
dry dock for ships of the line, with house and railways at Philadelphia, 
and reference thereto at the other places, on such plan as may be ap- 
proved by the Secretary of the Kavy ; the dock at Pensacola to be 
completed with all possible dispatch ; and the sum of fifty thousand 
dollars is hereby approjiriated towards said dock at Kittery, fifty thou- 
sand dollars towards said dock at Philadelphia, and tw^o hundred and 
fifty thousand dollars towards said' dock at Pensacola, out of any money 
in the treasury not otherwise appropriated. It appears by the state- 
ment of facts in your letter, that such measures have been adopted as 
were deemed best calculated to elicit the necessary information to 
enable the department, in pursuance of the directions of said act, to 
make a selection of the preferable plan for the construction of the said 
docks. It turns out, however, upon inv^estigation, that the choice is 
limited to two patented inventions, neither of which can be adopted 
without infringing the rights vested in the patentees, unless a satis- 
factory arrangement can be made for their use. It further appears that 
the patentees have each respectively declined to sell or grant to the 
United States authority to use their patent rights, or to permit their use 
except by contract made with them for the construction of the works. 
Competition of course is excluded, and the prices proposed by the 
patentees exceed the amount of the appropriation in each case. 

The single question propounded to me in this statement of facts is, 
whether the Secretary of the Navy is authorized to (*.ontract for the 
works at a price exceeding the appropriations made by Congress. If 
the approi^riation were adequate to the completion of the work at either 
place, no doubt could be entertained of the authority of the department 
to contract for its construction. Confining my opinion, however, to the 
statement of facts on which it is requested, it is very clear that no such 
authority exists. The case, as stated in yo!ir letter, is brought directly 
within the prohibition of the 6th section of the act of Congress of 1820, 
which provides that "no contract shall hereafter be made by the Secre- 
tary of State, or of the Treasury, or of the Department of War or of the 
^^avy, except under a law authorizing the same, or un<ler an appropria- 
tion adequate to its fulfilment." 

It is not pretended that the act making the appropriations contains 
Jiny words authorizing a contract for the construction of the works; and 
as the amount appropriated is confessedly inadequate to the fulfilment 
of the contracts, if any should be made, it is n»anifest that the authority 
does not exist. . The prohibition is too explicit and comprehensive to 
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t)e overcome by any rule of construction known to tlie law. Whenever 
"Congress has intended a- departure from the salutary rule contained in 
the act of 1820, the authority to contract, it would seem, has been 
conferred by express words. Several cases might be referred to in con- 
tirmation of this remark. Take, for example, the act of the 14tb of 
April, 1842, (5 Stats, at Large, 472,) in which the Secretary of the Navy 
was authorized ^'to enter into contract with Eobert L. Stevens for the 
construction of a war steamer," though the appropriation made at the 
time was clearly insufficient to complete the work. The authority to 
<5ontract being exj>ressly conferred, the law of 1820 could not apply. So, 
again, in the naval appropriation act of the 10th August, 1846, "the 
President is authorized to construct, by contract, any vessel or steamer 
for the public service where, in his opinion, the same can be done with 
equal eiiitdency antl on terms more economical than in the jyresent navy 
yards." The act i)roviding for the building and equipment of four naval 
steamships, approved March 3, 1847, affords the most ample proofs that 
the last Congress concurred in that view of the subject. The 2€l section 
of that act makes it the duty of the Secretary of the Navy to accept the 
proposals of 0. K. Collins, and to contract with him and his associates 
for the faithful fulfilment of the stipulations therein contained. Other 
examples might be cited to illustrate the point, but it is deemed unnec- 
essary^, as those already given, when taken in connection with the ex- 
press language of the act of 1820, appear to be conclusive. 

It is doubtless very desirable that the works should progress imme- 
diately, if it be practicable, without a violation of law. The intention 
of Congress in that respect is very clearly indicated in the act making 
the appropriations. As one mode of avoiding the present embarrass- 
ment, allow me to suggest that the amount appropriated may be ex- 
pended in purchasing the necessary sites, in purchasing and collecting 
the materials, with a view to the completion of the works under the 
future direction of Congress. 

The object of the law of 1820 was to prohibit the executive depart- 
ment from involving the government in contratjts for the payment of 
money beyond the amount appropriated by the law making power. No 
one can doubt the authority of the department to expend the amount 
set apart by Congress for the purpose specified in the appropriation act. 
It must, however, be expended in pursuance of the directions of law, 
without committing the public faith beyond the amount already sanc- 
tioned by Congress. 

I have the honor to be, very respectfully, sir, your obedient servant, 

Nathan Clifford. 

Hon. John Y. Mason, 

Secretary of the Navy. 
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CONTRACTS FOR HEMP FOR USE OF THE NAVY. 

fVolame 5, pagoa 15^161.] 

Tire joint resolution of Congress of the 9th of May, 1848, providing the manner of 
obtaining American water-rotted h*)mp for the UHe of the navy, and the advertise- 
ment of the Secretary of the Navy pursuant thereto, alike require proposals to be 
sabmitted, whfch shall state the price at which the bidder will furnish the stipu- 
lated quantity per year for the entire five years. 

Bidders who propose different prices for different years, and reducing the price for the 
last year to occasion a lower average than the bids of competitors, mi^ht, if their 
contracts were accepted, have opjiortunities for the exercise of bad faith with the 
government, which a different method of eontractin^ might prevent. 

If, however, such bids shall be accepted, the lowest bids snould be charged with the 
interest of the excess of bids over other competitors for the years where there may 
be an excess, and the average be struck from the aggregate found. 

Attorney General's Office, 

September 25, 1849. 

Sir: I have considered the question submitted by you to this office, 
upon the proposals made to your department to supply the navy with 
American water-rotted hemp, under the advertisement published for 
that purpose, by virtue of the authority of the joint resolution of the 
9th of May, 1848. [Sesnion acts, p. 217.) 

Whether the proposals are according to the law and the advertise- 
ment, so as to enable the department to award the contract to the lowest 
bidder, is your inquiry. * 

As the advertisement is almost in the words of the resolution, it is 
only necessary to examine the latter in order to give the opinion you 
request. I shall therefore confine what I have to say to that. Are the 
proposals such as the resolution contemplates? They are for the kind 
of hemp wanted, and in other respects conform to the resolution, unless 
it be in this: that instead of appearing to furnish, as required, the ar- 
ticle for the full term of five years at one and the same price for the 
whole quantity delivered, they stipulate for diflfereiit prices for each of 
the annual quantities delivered. The effect of this is, to cast upon the 
department the duty of calculating the average price of each proposal, 
to ascertain which is the lowest, instead of the bidder doing it for him- 
self, and agreeing to supply what is wanted, during the term of the 
contract, for that fixed sum. In my opinion, the resolution requires that 
this should be done by the bidder; and that gives the department the 
fullest security that the contract will be complied with. 

This appears, I think, from this consideration : The department de- 
sires the needed supply of hemp in each of the five years alike. 

It wishes, and the resolution contemplates, an equal and punctual 
fulfilment of the contract for the entire term — for the last year, as well 
as for anv year of the term. 

Can this be as effectually guarantied by having the bidder to devolve 
upon the department the ascertainment of the average of each bid, as 
by throwing it upon the bidder? I think not. If he is not to do it, but 
the department, it is clear that it puts it in his power so to bid, that. 
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whilst he will force the department to accept his offer, because it is the 
lowest average one, it may or may not be his, fixed purpose at the time 
to comply with the whole of the contract, but, on the contrary, to be 
governed thereafter by what may then seem to be his interest. To 
illustrate this by one of the bids in the present case — that of George 
W, Billings: He offers to furnish all the hemp required, in each of the 
five years, at different prices for the four first years, with a gradual 
reduction of price in each of these years; but in the fifth and last year, 
his reduction is much greater, and out of all proportion to that of the 
preceding years. Most of the other bidders vary their price by an equal 
gradual fall, during the entire term. This is the case with the next 
preceding bid on the list furnished me — that of Todd^& Crittenden. 
Now, the effect of these two modes of bidding is to make — by what I 
am told is the practice of the department in ascertaining the average of 
bids — Billings's bid lower than Todd & Crittenden's; and yet it is to me 
quite apparent that the latter would furnish better security to the de- 
partment that the entire contract, if made with them, would be fulfilled, 
than the former would furnish. Billings's fall from the fourth to the 
fifth year is from $222.95 to $163.94, and it is that fall which reduces 
his to the lowest average offer. This may be done in good faith, and I 
have no right to say that it is not; but such a mode of bidding may be 
in bad failh, and adopt-ed with the very view of profiting for the four 
years of the term, and not complying with the contract in the last year. 
If such reduction as is made by this bidder is within the resolution, 
then a still greater, or a charge of nothing for the last year, would be 
equally so. It is true that the bidder is to give security for a compli- 
ance with his entire contract; but yet this is but collateral, and, when 
the contract runs through a long period, often delusive. The best 
security is to be found in the obvious good faith of the bidder — in the 
absence of anything like trick in the bid; and it must, I think, be plain 
that this can only be effectually guarded against by making it the duty 
of the bidder to fix himself one and the same price for the article to be 
furnished. The other mode almost necessarily leads to fraud and con- 
trivance in the bidders, which may lead to loss and inconvenience to 
the government, besides subjecting the honest to be overreached by the 
dishonest bidder. 

In my opinion it is not such a mode as the resolution contemplates, 
and should not be sanctioned. But if it be, one thing is most apparent: 
that the proper way of ascertaining the average of the bids in such case 
is not to calculate merely the aggregate of the principal of each offer, 
but to charge the lowest bid, so ascertained, with interest upon the ex- 
cess of his over the other bids in the years when there is an excess, and 
from the aggregate of principal and interest to strike the average. If 
this was dpne in the present instance, it would be found that the bid of 
Billings is not as low as that of Todd & Crittenden — that is to say at 
the end of the five years, if the contract is awarded to him, he will 
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receive a larger sum than Tocld & Crittenden would receive if it was 

awarded to them. But I repeat, that, in my opinion, the form of the 

bidding is erroneous, and not within the true spirit of the resolution of 

the 9th of May, 1848, and should not, therefore, be sanctioned. 

I have the honor to be, respectfully, sir, your obedient servant^ 

Kevebdy Johnson* 
Hon. W. Ballard Preston, 

Secretary of the Navy. 



GRANITE FOR THE CUSTOM-HOUSE AT NEW ORLEANS. 

[Volume 5, pages 296-297.] 

The government having stipnlated that the granite to be famished from the quarries 
inQuincy, Massachusetts, for the custom-house at New Orleans, should be inspected , 
approved, and the quantity thereof determined by an inspecting agent of the 
Uoited States, to be designated or appointed by the Secretary of the Treasury, at 
Boston or Quincy, cannot now legally insist upon transferring the inspection and 
admeasurement, to New Orleans. 

Neither the workmanship nor the adnieasurement of the granite was stipulated to be 
adjudged and determined at that place. 

The government is bouud and concluded by the admeasurement certified at Boston or 
Qumcy by the agent of the government there; subject, however, to the abatement 
of damage sustained during the voyage, or breakage in landing on the levee, or 
defect in the quality of the stone when finally delivered. 

Office of the Attorney General, 

January 29, 1851. 

Sir: In answer to your inquiry contained in your letter of the 27tli 
of this month, I state that, upon examination of the contract between 
the United States and Luther Munn, respecting the delivery by him 
of the granite for the custom-house at New Orleans, I am of opinion 
that the United States are legally bound to pay for so much of this 
granite as has already been delivered, agreeably to the certificate 
granted to the said contractor, by the agent appointed by the Depart- 
ment of the Treasury, agreeably to the stipulations of the contract for 
the appointment of such agent; and that the government cannot right- 
fully demand or insist upon any other admeasurement, unless fraud 
and collusion on the part of the contractor and the agent of the govern- 
ment could be shown — a matter which is not suggested, and is not to 
be presumed. 

The parties, by their written contract, stipulated for a special tribu- 
nal for measuring and determining the quantity and quality of the 
granite before it was shipped from Boston to New Orleans. The con- 
tractor, living in Boston, engaged to deliver in New Orleans the requi- 
site quantity of granite, to be obtained from the best quarries in 
Quincy, Massachusetts, '^the quality of the material and workmanship 
thereof" to be ^'approved'', and the quantity determined by the inspect- 
ing agent of the United States at Boston or Quincy, to be designated 
and appointed by the Secretary of the Treasury, " breakage or damage 
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of any kind occurring to the same during the voyage to Kew Orleans, 
or caused in landing said stones from the vessels on the levee, or any 
material defect in the quality of the material not discovered by the in- 
specting agent of the United States at Boston or Quincy, as aforesaid," 
to be determined in ^ew Orleans by the architect and superintendent 
of the construction of said custom-house, or by either of them wheu the 
other is absent. 

To transfer the admeasurement to IN^ew Orleans^ after the agent of 
the United States had there inspected and measured them, and after 
the contractor had shipped them from Boston, and delivered them in 
Kew Orleans, would be a very important alteration in the terms of the 
contract, which the United States cannot rightfully insist upon. 

Xeither the workmanship nor the admeasurement of the granite was 
submitted to be adjudged and determined in New Orleans by the terms 
of the contract. 

So the government is bound and concluded by the admeasurement 
certified at Boston and Quincy, by the agent of the government there ; 
subject to the abatement by damage during the voyage, or breaking in 
landing on the levee, or defect in the quality of the stone when finally 
delivered in New Orleans. 

I have the honor to be, very respectfully, sir, your obedient servant, 

J. J. Crittenden. 

Hon. Thomas Corwin, 

Secretary of the Treasury. 



CONTRACT WITH GRANDISON SPRATT FOR HEMP. 

[Volume 6, pages 40-42.] 

A provision of statute empowered the Secretary of tlie Navy to make a contract on 
time for the supply of American water-rotted hemp, but the power was not executed. 
A subsequent provision contained appropriation for the object, bnt required purchase 
in open market. Held, that the latter provision so far repealed the former, that a 
contract on time for this object, afterwards made by the Secretary of the Navy, was 
void for want of power. 

Attorney General's Office, 

June 3, 1853. 

Sir : The contract, referred to me by your communication of the 31st 
ult., which was made on the 21st of February, 1853, between the United 
States and Grandison Spratt, to supply the Government with American 
water-rotted hemp for the use of the ^avy, or to deliver in place of it, 
Eussian hemp, at an agreed price for the period of five years, seems to 
me unsupported by legal authority and in violation of the express pro- 
hibition of acts of Congress. 

There is, it is true, a joint resolution of the 19th of May, 1848, which 
authorizes the Secretary of the Navy, if in his opinion it will be advan- 
tageous to the public interest, to make contracts for any term not ex- 
ceeding five years, for the purchase of American water-rotted hemp for 
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the use of the Navy of tbe United States, provided tlie same can be had 
of equal quality with the best foreign hemp, and at a price not exceed- 
ing the average price of .the hist five years. 

It does not appear whether or not the contract with Spratt conforms 
to this resolution in point of price, which it must do in order to be valid 
under it. 1 presume, however, the contract was intended so to do. But 
this would now be immaterial. For, after the resolution had remained 
dormant for a series of years, and it being doubtful, indeed, whether it 
could at a subsequent year be acted on, the authority, which it had 
^ven the Secretary of the Navy, was taken away by most unequivocal 
provisions of successive acts of Congress. 

In the act making appropriations for the naval service of September 
!i6th, 1850 (ix Stat, at Large, 513,) there is an appropriation for sundry 
objects, including "the purchase of American water-rotted hemp, to be 
bought by the Secretary of the Navy in open market; " and in the naval 
appropriation of the next year, the language is yet more emphatic, it 
being, ''Provided that the Secretary of the Navy shall hereafter pur- 
chase for the use of the Navy, in open market, if to be procured, Amer- 
ican hemp of a quality equal to the best foreign article." (ix Stat, at 
Large, 621.) 

The words of the act of Congress — "The Secretary of the Navy shall 
hereafter purchase, for the use of the Navy in open market" — are gen- 
eral and look to all future time. They constitute permanent legislation. 
It is no answer to the force of the terms employed, to say that they are 
found in an act making appropriations, and stand as a proviso to a 
specific annual appropriation. Very much of the permanent legislation 
of the country, especially of late years, comes to us in the same form, 
but is not the less the constitutional action of Congress, and obligatory 
in all the permanent legal relations of the government. 

The joint resolution and the proviso in the appropriation act are in 
imri materia; they are contradictory and repugnant; each excludes the 
other; a contract for supply of hemp annually for five years, and supply 
by purchase in open market, are different terms, different -things, and 
so contrary in the very matter, that they cannot be reconciled. 

Consequently, the two provisions, when collated, constitute one of 
the clearest cases of repeal by implication through their irreconcilable 
repugnancy; and the joint resolution being anterior in date, must be 
held as repealed, according to the maxim, — " Leges posterior es prior es 
i'ontrarias abrogant.^^ (Dwarris on Stat., 630.) 

I am of opinion, therefore, that the contract in question was not only 
unauthorized by law, but in violation of it, and that it is not binding on 
the United States. 

I have the honor to be, very respectfully, 

C. CusHiNa. 

Hon. J. C. Dobbin, 

Secretary of the Nary. 
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CASE OF SPRATT'S HEMP CONTRACT. 

[Volume 6, pages 99-103.] 

The distinction in the administrative law of the United States, between purcbase in 
open market, and by contract, discassed and defined. 

The law requires that executory contracts for supplies and materials for the depart- 
ments shall be duly advertised. 

The invalidity of the contract of the Navy Department with Spratt for hemp reaf- 
firmed. See ante, p. 40. 

Attorney General's Office, 

September 5, 185"<. 

Sir : At the request of the Hon. George A. Caldwell, counsel of the 
party interested, I have revised and reconsidered the opinion given by 
me the 3d of June last, on the case stated by you, as to the legality of a 
contract made by the Kavy Department on the 21st of February last, 
for the supply of American water-rotted hemp by Mr. Spratt. 

I expressed the opinion, at that time, that the contract in question 
was entered into by the Kavy Department without lawful authority; 
and, on further and careful reflection, I adhere to that ai)inion. 

The legal question involved is, whether the provision of the resolu- 
tions of May 9th, 1848, (ix Stat, at Large, 334) which empowers tlie De^ 
•partment to contract for American hemp, was constructively repealed 
or not, by the subsequent provisions, in pari materia^ of the act of Sep- 
tember 28th, 1850, (ix Stat, at Large, 513,) and that of March 3d, 1851, (ix 
Stat, at Large, 621,) which still enable the Department to buy American 
water-rotted hemp, but require this to be done bj'^ purchase in ''open 
market." If, as it is assumed in that opinion, purchase by contract for 
five years, and purchase in open market, are different and incompatible 
things, then the conclusion therein follows of necessity, and the resolu- 
tion of 1848 is to be considered as repealed, and all action under and 
by virtue of it null and of no effect. I did not go into detailed argu- 
ment of this difference and incompatibility, because holding that to be 
settled by the language of the statutes, the ruling of my predecessors, 
and the prtictice of the Government. 

The distinction between open purchase, or purchase in open market, 
and contract, begins with the act of March 3, 1809, amending the several 
acts for- the establishment and regulation of the Treasury, War, aud 
Navy Departments, (ii Stat, at Large, 536,) which act requires (Sec. o) 
"that all purchases and contracts for supplies or services, which are, or 
may, according to law, be made by or under the direction of either the 
Secretary of the Treasury-, the Secretary of War, or the Secretary of 
the Navy, shall be made either by open purchase, or by previously adver- 
tising proposals respecting the same." 

This act has been repeatedly passed upon by preceding Attorneys 
General. The leading opinion is that of Mr. Berrien, (August 29tb, 
1829, Opinion, ante, vol. 2, p. 257.) He lays down the rule that all snch 
services or supplies as are to be rendered or furnished at sl future daxj^ are 
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to be contracted for on proposals previously advertised which is one con- 
(litiou of the act; and articles of which the exigency is immediate, and 
delivery needed at once, may be obtained by " open purchase," which is 
the other condition of the act. And he carefully distinguishes the two 
things as different and distinct processes 5 defining open purchase to be, 
in the analogy of market overt, or open market, as the phrase is in the 
acts of 1850 and 1851, where the article is bought publicly, in the ordi- 
nary mode of purchase between individuals, and at places where goods 
of like description are ordinarily sold. 

This view of the subject is adopted and reafiirmed by Mr. Grundy, 
(March 25th, 1839, Opinions, ante, vol. 3, p. 427,) and is the received law 
in the general practice of the Department49. 

I have treated the phrase *'open purchase,'' of the act of 1809, and 
the phrase, "purchase in open market," of the acts of 1850 and 1851, as 
meaning the same thing. "Open purchase" had already, as we have 
seen long before the year 1850, acquired the construction of "purchase 
in market overt." But, if anything is to be inferred from changed 
phraseology in the later acts, it is not in favor of the present contract, 
the power to buy hemp of the description embraced in this contract 
bein^ limited by the more cogent of the two phrases, namely, " parchase 
in open market." 

I am well aware of the fact that the common law notions of market 
overt, as bearing upon the question of the validity of the sale of per- 
sonal property, have not been adopted in this country. (Ventress et 
al. V. Smith, x Peters, 161, 176, per Mr. Justice Thompson; Towne 
V. Collins, xiv Mass. R. 500 ; Baldwin v. Darne, viii Mass. R. 500 ; 
Wheelwright v. Depeyster, 1 Johnson, 471, 480; Easton v. Worthing- 
ton, V Serg. and R. 180; Long on Sales, by Rand, 164, 175 ; Chitty on 
Contracts, by Perkins, 838.) Bat all the effect of these authorities, and 
of a number of others of the same class which might be cited, especially 
of decisions in the State of New York, is only to restrict, here, the 
^application of the English doctrines regarding the exceptional case of 
market overt to the question of the validity of sales of chattels by one 
who is in wrongful possession, or otherwise without lawful power to sell. 
The idea of market overt does not the less exist among us, at least, as 
•description of a form of sale. 

The supposition that market overt, as description of a thing, cannot 
exist iu the United States, is an erroneous inference from the primitive 
nature of market overt, — ^that is, a periodical public fair and market in 
the country, .held in a particular place, by virtue of charter or prescrip- 
tion, (Com. Dig. Market E.; ii Bouv. Die. Market.) But, from a very 
early period, sale in market overt, in London, came to mean sale, in any 
open shop, of goods usually sold therein, (The Case of Market Overt, 
v Co. 836;) and it is now understood of sale in a common warehouse 
appropriate to the trade of the occupier, whether in rooms open to the 
observation of passers by or not. (Lyons v, De. Pais, xi Ad. & E. 326. 
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See iv Bac. Abr., bj Boiivier, Fairs E.) In a word, opea purchase or 
purchase in open market, as «, phrase descriptive, has unquestionably 
the import already cited as being ascribed to it by Mr. Berrien. 

As a consideration of construction, it has been suggested further, that 
every act of purchase is a contract^ and that, therefore, purchase by 
contract, and purchase in open market, are not incompatible things, so 
as that the enjoining of the latter by Congress shall be tantamount to 
the prohibition of the former. 

I reply, that the two things are in fact carefully distinguished by the 
act of 1809; that Congress must not be presumed to have employed 
expressions of mere tautology or pleonasm; that the two phrases are 
placed in apparent contradistinction one from the other ; that each is 
plainly suscej^tible of a distinct construction ; that they have received 
this by authoritative exposition; that the acts of 1850 and 1851 , in recog- 
nising the distinction, fortify that recognition by employing the language 
of Mr. Berrien's exposition, in place of the act of 1809; and the acts of 
1809, 1850, and 1851, were each and all aimed at a notorious mischief, 
namely, contracts for future delivery of supplies made by any of the 
Departments privately, or, which is the same thing, without advertising 
for proposals. This assumed statute meaning of the word "contracts" 
is maintained, as we shall presently see, through the analogous acts of 
Congress. (E. g,^ vide act of March 3, 1845, s. 12, v Stat, at Large, 795.) 

When my previous opinion was prepared, being satisfied of the inva- 
lidity of the contract in question, upon the facts of the case stated, it did 
not seem to me necessary to make certain suggestions on the subject, 
which lie beyond the terms of the case itself, perhaps,. but which pre- 
sent themselves upon the accompanying papers. 

One is matter of argument merely, corroborative of the foregoing 
views. It is the clause in the contract, which authorizes the party, if 
he cannot deliver j^merican hemp, to deliver European hemp instead. 
To be sure, this alternative condition is, it is believed, for the first year 
of the contract only; but it is not the less plainly illegal; for the sole 
effect is to give the contractor a monopoly, for the present year at least, 
of the delivery of European hemp, in violation of the letter and spirit 
of acts of Congress. 

The remaining consideration is a more serious one still. Were pro- 
posals advertised for this contract? Nothing is said on this point in 
the case laid before me, and the papers do not show any advertising. 
If, on examination it should be proved that no proposals were issued, 
that alone would be a fatal objection ; for the resolution of 1848, which 
authorized contracts for five years, did not repeal the conditions of the 
act of 1809 in regard to all contracts on time, that is, previous adver- 
tii^ment for proposals. The very mischief, which that law proposed 
to remedy, was private contracts, that is, contracts not advertised. 
(Mr. Berrien, ubi supra.) 
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I coDtiuue of opinion, therefore, that the contract in question is with- 
out law, and not binding on the United States. 

I am, very respectfully, 

C. Gushing. 
Hon. Jas. C. Dobbin. 

Secretary of the N^avy. 



CONTRACTS FOR STATIONERY. 

[Yolame 6, pages 226>227.] 

A Head of Department, advertising according to law for proposals for stationery, is the 
competent and only judge of the matters of fact involved in the acceptance or rejec- 
tion of any of the proposals. 

lu a matter w^hich the law confides to the pure discretion of the Executive, the decis- 
ion by the President, or proper Head of Department, of any question of fact involved, 
is conclusive, and is not subject to revision by any other authority in the United 
States. 

Attorney General's Office, 

November 23, 1853. 

Sir: I have had under consideration the letter of Messrs. William F. 
Bayley and others, which you did me the honor to refer to me, on the 
su)j[ject of the contracts for stationery, entered into the present year, by 
the Department of the Interior. 

The act of Congress requires that all stationery, for the use of any 
one of the Departments, shall be furnished on contract by the lowest 
bidderj the Head of the Department advertises in due form for sealed 
proposals, to be opened at the appointed time by him, or under his 
direction, in the presence of two persons; and the bidder fulfilling the 
conditions of the law and of the proposals, is to receive the contract. 
(Act of August 26th, 1842, ch. 202, s. 11, v. Stat, at Large, 526.) The 
tenor of the law obviously is to make the Head of Department, in the 
given case, the judge of the fact of who is the lowest bidder, which is 
decided by him in his official discretion and responsibility. 

It appears, in the present case, that the Secretary of the Interior,. 
thus lawfully judging in the premises, assigned the contract to Messrs. 
Speeden & Baker; of which Mr. Bayley complains, alleging that, al- 
though, as he admits, the Secretary acted honestly in the matter, yet 
he decided erroneously as to the questions of fact. 

Assuming all the premises as set forth by Mr. Bayley, they do not, as. 
it seems to me, present any question, either of law or of fact, for the 
determination of the President. 

The Secretary of the Interior, acting conscientiously, as the complain- 
ant concedes, has decided a question of fact, which he alone had the 
power to decide, according to his judgment of the truth, and has, in 
conformity with such judgment, awarded the contract to one of the 
bidders who now has a vested right therein. The act of Congress pro- 
vides no method by which that decision may be revised. It is final, sa 
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far as regards the subject-matter, that is, the particular contract, as in 
the case of any other matter, decided in good faith, whether erroneously 
or otherwise, by the official authority to whom the decision belongs. 

I advise, therefore, that no further action be had in the premises, 
unless to refer the papers to the Secretary of the Interior for his exam- 
ination. 

I am, very respectfully, your obedient servant, 

C. Gushing. 
The- President. 



UNADVERTISED CONTRACTS OF THE DEPARTMENTS. 

[Volume 6, pages 406-408.] 

Semhle, If the provisions of law which require certain contracts to be advertised, ate 
disregarded, that the contracts, while they remain executory, and without com- 
raencement of performance, are subject to be rescinded. 

Attorney General's Office, 

March 24, 1854. 

Sir: Your letter of the 20th instant presents the following question: 

A contract was entered into, on the 25th of May, 1852, between the 
Treasury Department and Mr. Charles Knap for the supply of cast-iron 
and wrought-iron work for the custom house at Charleston, in the State 
of South Carolina. 

The contract provides, that the said iron shall be delivered from time 
to time as ordered. None of it has yet been required or furnished. 
Of course, the contract was, and remains, wholly executory. 

You say ^'This contract appears to have been made without previous 
public advertisement," and inquire: ^'Are the United States bound by 
a contract so made?" 

I have looked through the successive annual appropriations for the 
construction of this custom house, beginning in 1847, and terminating 
in 1853, without finding connected with those appropriations any special 
provision bearing on the question, which must, therefore, be vdetermined 
by the general acts of Congress. 

The act of March 3d, 1809, provides, among other things, that "all 
purchases and contracts for supplies or services which are, or may, 
according to law, be made by, or under the direction of either the Sec- 
retary of the Treasury, the Secretary of War, or the Secretary of the 
Navy, shall be made either by open purchase, or by previously adver- 
tising for proposals respecting the same." (ii Stat, at Large, 536.) 

The nature of the distinction between open purchase and contract 
requiring advertisement, has been repeatedly considered and deter- 
mined. 

Mr. Berrien's exposition of. this subject may be taken as the settled 
rule, na-nely, that when the public exigencies do not require the imme- 
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(liate delivery of the articles, or perforinance of the service, in sucb 
cases, it is necessary previously to advertise for proposals respecting 
the same. (Opinion, August 29th, 1829.) 

The present contract, it is undeniable, comes within the description 
thus given of those which require previous advertisement. 

There is room for doubt whether this provision is directory merely^ 
or absolute, that is, whether the making of such a contract, without 
advertisement, drew after it the consequence of nullity; or only that 
of irregularity in the action of the Department. 

Some aid of construction in this respect may be derived from a clause^ 
in the act of August 3 1st, 1852, to the following effect : 

"All contracts of every description, which have been made without 
public notice having been given when public notice was required, shall 
be cancelled after sixty days' notice having been given in the news- 
papers of this city." (Session acts, 1851-2, p. 3.) 

Mr. Crittenden has expressed the opinion, that this provision applies. 
ouly to contracts to be executed in the City of Washington. (Opinion 
ofSeptember8th, 1852, MS.) 

I do not think that perfectly clear. The clause quoted is very gen- 
eral in terms, although associated with legislation of a temporary, and 
iu some other respects questionable character. (See my opinion of May 
6, 1853, ante, p. 32.) 

However that may be, and without discussing the general question,. 
it seems to me, on the whole, that you have a right to consider this merely 
executory contract as open to revision for want of legality of form, and 
to assume it as not obligatory on the United States. 
1 am, very respectfully, 

C. CUSHING. 

Hon. James Guthrie, 

Secretary of the Treasury, 



MAIL CONTRACTORS. 

[Volume G, pages 410>413. ] 

The sureties of a mail contractor are responsible to the Government for the whole 
term of the contract, and as well after the death of their principal as before. 

Attorney General's Office, 

April 5, 1854. 

Sir : Your communication of the 3rcl instant submits to me the ques- 
tion " whether the sureties in a mail contract, in case of the death of 
the principal before the expiration of the term for which said contract 
was made, are bound to fulfil its stipulation, or, in case of non-fulfil- 
ment, are liable for the damages which may ensuQ from letting it to an- 
other at a higher price?" 
456 6 
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The blank form of mail contracts, transmitted with your letter, pur- 
ports that, *^the contractor and his sureties do jointly and severally 
undertake, covenant, and agree with the United States, and do bind 
themselves '^ to and for the several conditions of transportation of the 
mail and other incidental duties and legal consequences, as set forth at 
large in the contract. 

It is a contract of mutual obligations, each opposite engagement be* 
i ng the nsideration of the other, — a complete commutative and recip- 
rocal contract, in which, for due consideration on both sides, the priu- 
cipal and sureties are alike bound to the United States. 

Now, in general the contracts of a deceased person are not affected 
by his death, and his executors and administrators are required to ful- 
fil his engagements, and may enforce those in his favor. (Bouv^ier's 
Die. Death ; Chitty on Contracts, p. 96.) 

Nor is it material whether executors and administrators are or not 
named in the contract. (Wentw. Off. Ex. ch. 11; Williams on Execu- 
tors, 1466.) 

Thus if A. is bound to build a house for B. previous to such a time, 
and before that time A. dies, his executors are bound to perform tbe 
contract. (Pr. Coke, ch. 9, in Zurich v, Ludlum, 1 Eolles E. 196.) 

So of an engagement of a contractor to supply slate, at a given quan- 
tity per month, and the contractor dying before all the monthly deliver- 
ies have been reached and executed. (Wentworth v. Coke, x A. & E. 
42.) 

Tiie general rule is laid down by Parke, J., thus: Executors are re- 
sponsible on all the contracts of the testator, broken in his life time, and 
there is only one exception with regard to their liability for contracts 
broken after his death ; that is this, that thej^ are not liable in those 
cases where personal skill or taste is required. (Siboni v. Kirkman, i 
M. & W. 419.) 

Doubts may sometimes arise on the point as to what contracts are 
merely personal, and die with the party ; and that is a question of law. 

The examples given in adjudicated cases are sufficient to show what 
is in its nature a merely personal contract. Such is a contract to com- 
pose a poem or other work of authorship. (Marshall v. Broadherst, i 
Tyrwh. 349.) 

A contract for the construction of a light house is said in one case to 
have been held to be personal, because of its being a matter of profes- 
sional science. (Per Patterson, J., in Wentworth v, Ooke, x A. & E. 35.) 

I think the present contract is not a personal one, but descendible 
to the executors of the deceased. 

Of course, inevitably, the obligation of the sureties continues after 
the death of the contractor ; for their liabilities are coextensive with his. 
(Poth. Oblig. pt. ii, c. 6, § 6.) 

A vague idea is found obscurely existing, in some quarters, that the 
death of the principal in a contract discharges a surety, for impossibility 
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of performance by reason of the act of God. This notion appears in the 
argament of counsel in the case of the United States i\ Tilloston, (i 
Paine's C. C. K. 305,) whicli arose out of a contract v.ith the War De- 
partment for work and supplies on a fort. 

The history of the case manifests that the contract had been treated 
on both sides as descending to the executors of the deceased contractor. 
Other incidents occurred, which, in the judgment of the court, dis- 
charged the sureties, and the question raised by counsel as to tlie effect 
of the death of the principal on the obligation of the sureties was not 
decided. But all the cases cited to this point by counsel were of the 
principal contract discharged by the death of the principal, not of the 
discharge of the surety; as for instance, of the contract of A. to marry 
B., which is discharged by the death of B. The familiar authorities to 
the point, that impossibility of performance discharges a contract, do 
not affect the present question, which is of the discharge of the surety. 

Now, we have already seen that death does not in general i)ut an 
end to contracts, but the contrary. A contract in general decends to 
the executor, whether it be money to pay or money to receive; a thing 
to do, or a thing to have done. It ceases with the life of the party, only 
when, as already explained, the thing to be done is of a personal 
nature. It is impossible for a dead man personally to pay a debt; but a 
contract, by a party for the payment of the money, is of possible perform- 
ance after his death by his executor, and if not paid by his executor, 
must be paid by the surety of the deceased principal. The surety is in- 
tended in law to know this, and to engage, equally with the principal, 
for the perform ance of the contract, and to see it performed, or to take 
the consequences of the omission, in case of the death or other disabil- 
ity of the principal contractor. 

There is nothing in the fact of the death of a principal, which dis- 
charges a surety. No such cause of discharge appears in any of the 
special treatises on the relation of i)rincipal and surety. On the con- 
trary, the books abound with cases conforming to the general doctrine 
of law, that the accessory engagement follows the fate of the principal 
one, and in which the living surety or his executor is held responsible 
for the continuing engagements of a deceased principal. 

In the present contract, the engagement is joint and several, and, 
therefore, although some of the parties are sureties in relation to one 
another, and to the principal contractor, yet they are all equally and 
alike principals so far as regards their obligations to the United States. 
(Rivurge on Suretyship, bb. vi.) 

I am of opinion, therefore, that the sureties of a mail-contractor are 
responsible to the Government for the whole term of the contract, and 
according to its conditions and limitations, as well subsequently to, as 
before, the decease of the contractor. 

I am, very respectfully, C. CrsniNG. 

Hon. James Campbell, 

Postmaster GeneruL 
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RATE OF DAMAGES. — ACCOUNTS. 

1 Volume 6, pages 516-527.1 

In the case of a contract with the Government rescinded for lawful cause, but with- 
out fault on the part of the contractor, the latter has no right to vindictive dam- 
ages, or to any collateral or consequential damages; nor Is he entitled to damages 
in the rate of the contract as if completely performed by him ; but the true measure 
of damages, whether in equity oi* law, is the actual value of the contract j?er se, and 
the actual loss of its non-i)erformance. 

The Comptrollers and Auditors of the Treasury have no general authority to award 
damages, as for tort, on contract broken: their jurisdiction is confined to matters of 
account arising ex contractu or by operation of law. 

Attorney General's Office, 

June 7, 1854. 

Sir: I have considered the question proposed by your communication 
of the 30th of January, 

According to the case "stated, it appears, among other things, that on 
the 16th of September, 1837, the Postmaster General (Mr. Kendall) con- 
tracted with Messrs. Strader & Johnson for the performance of certain 
mail service on the rivers Ohio and Mississippi. By one of the clauses 
of the contract, it was agreed that '^ the Postmaster General may discon- 
tinue the service when lie shall consider it necessary to do so, by allow- 
ing one month's extra pay to the contractors"; but no authority is 
expressly reserved to curtail the service. The whole contract was to 
terminate on the 30tli of June, 1842. 

On the 6th of February, 1841, the Department ordered that one of the 
three trips per week of the contract should be taken off, with propor- 
tional reduction of compensation; and the contractors were paid one 
month's extra pay on the trip discontinued. 

On the 18th of December, 1841, a new arrangement was made by tbe 
Postmaster General, (Mr. Wickliffe,) for the conveyance by other par- 
ties, and with other conditions, of the mail which had been taken from 
Strader & Johnson. 

The parties thereupon claimed, that, they not having assented to tbe 
discontinuance, and being ready to perform, they were entitled to be 
paid according to the contract, as if they had been suffered to continue 
the service, from the 18th of February, 1841, to the 30th of eTune, 1842, 
when the contract expired by its own terms. 

A suggestion is made, in the statement of the case, that Strader & 
Johnson may, perhaps, be considered as having impliedly assented to 
the curtailment by accepting the month's extra allowance. But tlie 
facts bearing on this point are not sufficiently set forth in the papers to 
enable me to judge whether this payment, and the acceptance of it^ will 
admit of being treated as a waiver of claim on the part of the contractors ; 
nor, indeed, is any question of the legal character of that act propounded 
to me. 

Strader & Johnson presented their claim to the Department, where it 
has been pending to tlie present time. 
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Latterly, the claim has been urged on the Auditor of the Post Office 
Department as an account; but he has declined to take jurisdiction ; and 
the case is now referred to me to determine, whether a claim, so situated, 
is an account within the perview of the statute, which authorizes the 
Auditor to receive and settle accounts in the Post Office Department, 
subject, on appeal, to the final decision of the Comptroller. 

The case presented to me does not go into the facts by which it can 
be determined whether the act of the Postmaster General, in discontinu- 
ing one of the trips, was unlawful or not; and my opinion is not asked 
ou that point, but merely and solely as to the jurisdiction of the claim 
as a claim. 

It has been argued, by counsel for the claimants, with great earnest- 
ness, that, Strader & Johnson having been prevented from performing 
the contract by the Department, they are entitled to compensation pre- 
cisely as if they had performed it, and that, therefore, the compensation, 
to which they are thus entitled, is to be treated as any regular account 
for services under a contract performed. 

Undoubtedly, where a condition becomes impossible by the act of the 
obligor, such impossibility forms no answer to an action on the bond. 
(Per Tindal, Ch. J., Benwick v. Swindells, iii Ad. & E., p. 868.) 

So, if the party, who, by contract, has promised to receive an article 
of merchandise, or the rendition of service, refuse without lawful cause 
to receive the same, undoubtedly an action lies for damages, on the breach 
of contract. 

But the damages to be recovered are not necessarily identical with 
the c jntra<5t price. They may be more, the same, or less, according to 
circumstances to be proved. (Phili>ott v. Evans, v Mees. & W., 475; 
Leigh V. Patterson, viii Taunt, 540; Masterton v. Mayor of Brooklyn, 
Yii Hill, 61; Caldwell v. Reed, Little's Sel. C, 366; Sedgwick on Dam- 
ages, ch. vii.) 

And in a class of cases almost substantially the same as the present, 
it has been repeatedly adjudged that the contract price is far from 
being the definite measure of damages. 

On a contract by the proprietor of a canal boat to transport horses 
therein, for an agreed price, the proprietor of the canal boat brought his 
action ; averring a readiness and otter to perform on his part, and a neg- 
lect and refusal ou the part of the defendants to furnish the freight; and 
the plaintiff' claimed to recover the entire sum specitied in the agreement. 
But the Supreme Court of 'Sew York denied his right to this, and said : 
"A tender and offer to perform is equivalent to performance, hut merely 
for the purpose of sustaining an action. It is not performance, though in 
one respect it resembles it consequentially. It is quasi-performance, but 
it does not regulate the amount of damaged (Shannon v, Comstock, xxi 
Wendell, 457.) 

So, In the same State, where the defendant agreed with the plaintiff, 
keeper of a boarding house, to occupy apartments in her house for a 
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year, at a specified rate of payment, and left before the expiration of the 
year, — the court said that the plaintiff "was not entitled, as a matter of 
course, to the stipulated price for the use of the rooms to the end of the 
year, but only to such daniages as had directly resulted from the breach 
of the contract." (Wilson v. Martin, i Denio, 602; see also Spencer v. 
Halstead, i Denio, 606.) 

So, in the same State, where the plaintiff was employed by the de- 
fendant to do certain work, and after he began to do it, the order was 
countermanded by the defendant, and the plaintiff went on to complete 
the job, and insisted on payment according to the contract price, the 
courts held the contrary, and said that " in all such cases, the just claims 
of the party employed are satisfied when he is fully compensated for 
his part performance, and indemnified for his loss in respect to the part 
left unfinished.'^ (Clark v. Massiglia, i Denio, 4517; and see Durkee ^. 
Mott, viii Barb. S. C. R., 423.) 

So, in New York again, where a party was employed as the superin- 
tendent of a railroad, for a certain time, at a specified compensation, 
and was dismissed without cause, though it was held that he W2i^ prima 
facia entitled to recover for the whole time, yet, the defendants might 
show, in diminution of damages, that, after the plaintiff had been dis- 
missed, he had been engaged in other business. (Costigan r. Mohawk 
and Hudson R. R. iii Denio 610; see also Hecksher v, McCrea, xxiv 
Wend. 304.) 

The same doctrine is held in other States. 

Thus, in Kentucky, where aplaintiff contracted to do work for a stipu- 
lated price, and was prevented by the other party, the court ruled that 
the plaintiff was not of right entitled to recover according to the price 
in the contract, but only the actual damages sustained by him ; and, as 
the plaintiff in this case could not prove damage, he did not in fact 
recover anything. (Chamberlain v, McAllister, vi Dana's R. 352.) 

So in Arkansas, the case being of an overseer employed for a stated 
time and rate of compensation, and dismissed without sufficient cause 
before the expiration of the stipulated term, it was held that, although, 
as a general rule, when one contracts to employ another for a certain 
time, at a specified price for the whole time, and discharges him with- 
out cause before the expiration of the time, he is bound to pay the whole 
amount of wages for the full time; yet this general rule has more special 
reference to the sustaining of the action than to the admeasurement of 
the damages to be thereby recovered. In other words, although a tender 
and offer to perform, by the party not in fault, is equivalent to per- 
formance for the purpose of sustaining the action, the damages to be 
recovered are not universally and necessarily to be measured by the 
amount which was stipulated to be paid on actual performance; but, 
for the most part, the true rule of damages is the actual loss or injury 
sustained by the party ready and willing to perform ; and the defend- 
ant may go into defensive evidence in mitigation or denial of damages. 
(Walworth v. Pool, vi English, 394.) 
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Fiually, id a recent case, in the Supreme Court of the United States 
have distinctly said that, while confining the damages to be awarded in 
sach a matter as the present tiO actual damages, the rule admits to be 
sure of the consideration of profits, but which they define to be nothing 
but the difference between the cost to the plaintiff of doing the woi;k, 
and the price which the defendanthad agreed to pay forit. They add that 
^'actual damages " means the directand real loss of the plaintiff j^ropfer 
rem non habitain. ( Philadelphia and Baltimore Railroad Co. v. Howard, 
xiii How., 308-344.) 

It would be quite surperflnous to multiply authorities on this point. 
The doctrine is well settled, and must be taken by me as the rule of law 
applicable to the subject matter. 

In addition, however, to all these authorities upon the nature and 
aiaount of the compensation due to a party, who has, in part, performed 
a contract of service, and offers to continue to perform, but is prevented 
by the other party, there is another class of decisive considerations. 

Suppose the United States subject to action in this case, at the suit 
of Strader & Johnson, what would the form of action be I 

Clearly not debt, for debt lies only where the sum sued for is fixed, 
as the penalty of a bond, or may be fixed by mere computation. It is 
not sustainable when the demand is for unliquidated damages. (1 Ghitty 
on Pleading, 108, 109, 113, Stephens' K P. tit. Debt, p. 1179.), 

Cases occur, it is true, where debt has been sustained on a quantutn 
meruit or qttantum valebat ; but, it is believed, that in all of them, so far 
as they have any bearing on the present question, the quantum meruit 
or the quantum valebat was on services rendered or goods delivered, 
where nothing but computation was needed to determine the amount 
to be recovered. (See Van Deusen v, Blum, xviii Pickering, 229.) 

Bat it is otherwise when the claim is founded on a contract broken 
by the refusal to receive goods or services tendered, according to con- 
tract. 

This very point was adjudged by the Court of King's Bench, in the 
case of Green v. Bicknell. rhe case was of refusal by the vendee to 
accept, according to contract, a cargo of oil. The court ruled that this 
was not a debt, but damages : that a settlement must be made and an 
account stated by agreement of the parties before the case could be 
treated as debt ; that if any thing can be denied or disputed, so as to be 
the subject of finding bj^ a jury, it is not debt. (Green v. Bicknell, viii 
Ad. & El., 701 ; S. G., iii Kev. & Per., 634 ; see, also, Ex parte Heelings^ 
iii Mont. & Ayrt., 147 ; Ex parte Snape, i Mont. & Chit., 607.) 

The remedy of the party, in the present case would be covenant broken ^ 
not debt: — it is not a question of account or debt, but of unliquirlated 
damages as for tort. 

Consequently, the question before mc is this : Suppose that it is alleged 
by a party that a contract has been broken by the Post Office Depart- 
ment, by mail service being taken away from him without his consent^ 
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he being ready to perform ; and suppose the party to claim compensa- 
tion for the part unperformed as i)erformed, which claim, as we have 
already seen, is really a clmm of damages, for breach of contract sound- 
ing in tort, or it is nothing. Is the claim so preferred on account to be 
audited by the Auditor, and subject as an account to the final revisiou 
of the First Comptroller? 

The act of July 2d, 1836, (v Stat, at Large, p. 80), enacts that '* there 
shall be appointed by the President, with the consent of the Senate, an 
Auditor of the Treasury for the Post Office Department, whose duty it 
shall be to receive all accounts arising in the Department, or relative 
thereto, to audit and settle the same, and certify the balance to the 
Postmaster General: Provided, that if either the Postmaster General, 
or any person whose account shall be settled, be dissatisfied therewith, 
he may, within twelve months, appeal to the Fir.^t Comptroller of the 
Treasury, whose decision shall be final and conclusive." (Sec. 8.) 

Now, in making this provision, did Congress intend that the Auditor 
should have power to entei-tain claims of damages for the violation of 
contracts, and that the First Comptroller shall, on ax>peal, have the 
^^ final and conclusive" jurisdiction of all possible future questions of 
such damages to arise in the business of the Post Office Department! 

If so, it is a power vast in itself, of very large action on the public 
finances, to be placed in the hands of the mere accounting officers of the 
Treasury. If such power and jurisdiction over questions of damages is 
vested in the Auditor and Comptroller, it must be in virtue of some very 
imperative and very explicit manifestation of the will of Congress. 

But, as it happens, there is no such explicitness of legislation here. 
The supposed authority for the final adjuiication of the question of the 
question of damages, if conferred at all, is by force of the phrase "ac- 
counts arising in the Department." The substantive question, therefore, 
is of the signification of the word ''accounts." 

The word account is of well understood meaning, whether in ordinary 
use or in the law. 

Account is, primarily, reckoning or computation, and secondarily, the 
thing reckoned or computed, or a statement of the parts or the results 
of reckoning or computation. 

An action of account is brought to recover a balance against a person 
chargeable as bailiff or receiver, or by one partner against another, and 
the first judgment is quod computet, that a computation be made or 
account stated. (Yiner's Abridg., sub voc; Bacon's Abr., sub voc.) 

An account rendered is a statement of receipts and expenditures by 
an executor, trustee, or bailiff, or by merchants having dealings together. 

An account stated is the settlement of dealings of debt and credit be- 
tween parties, and an avscertainment ot the balance. 

Account of sales is the statement between merchants, or between prin- 
cipal and factor, of the sale or purchase of merchandise, and of com- 
missions or other charges on the transaction. 
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A declaration ia assumpsit on account stated is to recover the balance 
alleged to have been ascertained by previous mutual computation of the 
parties. 

In all these forms and uses of the term^ there is exclusion of the idea 
of damages, the amount of which is not the result of computation merely, 
but involves other consideratioils, and especially the determination of 
indemnity for breach of contract, sounding in tort, and depending on 
various premises of law and fact. 

As a term of administrative law, public accounts implies mere state- 
ment and computation, not liquidation of damages on tort. (See statutes 
in Toiulin's Die. sub. voc.) 

Similar conclusions may be deduced from the word auditor^ in its 
various applications. 

An auditor is he who audits^ and is defined to be a person appointed 
or authorized to examine an account, compare the charges with the 
vouchers, hear the parties, allow or reject charges, and state the balance. 

To audit is to examine and adjust an account. 

There is indissoluble connection between account and auditor^ the 
functions of the one indicating the nature of the other. Yet, no defini- 
tion of the terms audit and auditor implies the adjudication of damages, 
or other determination of controversy. 

A court of equity appoints an auditor ^'to examine and digest 
accounts.'' (Per Marshall, Ch. J., in Field v. Holland, vi Cranch, p. 8 
and 21 ; see also Lyman v. Warren, xii Mass. K. 412 ; Bead v. Barlow, 
i Aiken, 145.) 

In all the multitude of cases at common law or in equity, in which 
<uicount comes u^), it is believed that the word will be found to have the 
limited force and meaning here ascribed to it. (Story's Equity Juris- 
prud. ch. viii; Stephens' Nisi Prius, vol. i, tit. account.) 

It would be an unheai*d-of thing for an auditor, appointed to audit an 
account, to enter into a question of unliquidated damages for bleach of 
contract. 

If, in addition to this, it should be contended that such auditor had 
final and conclusive jurisdiction of the claim of damages, the exorbit- 
ance of the assumed authority would aggravate the strangeness of the 
general proposition. 

We perceive, then, that all the ordinary uses, legal or other, of the 
word *' account," contradict the idea that this word, in the act under 
consideration, can carry with it the power supposed. 

If other acts of Congress, and the exposition of them, be considered, 
it will be found that all the analogies of our administrative law are 
opposed to the assumption of any such j^ower being vested in the 
Auditor and Comptroller. 

By the act establishing the office of '' Comptroller," he is authorized 
and required (in so far as regards the present question) "to superintend 
the adjuvstment and preservation of the public accounts," and "to ex- 
amine all accounts settled by the Auditor." (i Stat, at Large, p. 66.) 
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At a later period, when the number of the accounting officers of the 
Treasury was increased, it was made the duty of the " First Comptroller 
to examine all accounts settled by the First and Fifth Auditors, and 
certify the balance arising thereon to the Eegister." (iii Stat, at Large, 
p. 376.) 

So of Auditors, the act establishing this office, makes it the duty of an 
Auditor " to receive all public accounts, and after examination, to certify 
the balance, and transmit the accounts, with the vouchers and certifi- 
cate, to the Comptroller, for his decision thereon." (i Stat, at Large, 
p. 67.) 

In the language of these statutes, also, the act of the Auditor or 
Comptroller is characterized as adjustment; but it is always an account 
which is " a(ljusted." 

That is to say, the authority of the Auditor is confined to '* accounts" ; 
he receives and audits the accounts, and his auditing is supervised or 
eoniroUed by the Comptroller. 

Of course, all which has been said as to the authority of the Auditor 
under the act of 1836, applies to the question of the authority of the 
Comptroller. , 

Now, as to the construction of the other acts, there is pertinent 
authority in the opinions of my predecessors. 

In one case, Mr. Attorney Genjeral Grundy seems to have thought 
that if any appropriation existed ap[)licable to an object of damages, it 
could be awarded by a Head of Department. (Opinion, March 20tb, 
1839, ed. 1851, p. 1284.) 

But, as to the accounting officers of the Treasury, in the case of Jobn 
S. Stiles, Mr. Attorney General Taney says : 

"If the Navy Commissioners have refused to take the bread from Mr. 
Stiles, according to contract, when he had prepared it of the quality called 
for by the agreement, it is not in the power of the executive branch of the 
government to liquidate and pay the damages he may have sustained. 
If he has been damnified by the officers of the government. Congress 
alone can redress the injury." (Opinions, ed. 1841, p. 882, July 2d, 
1832.) 

To the same eifect is Mr. Attorney General Kelson's opinion, in regard 
to a claim of Bent,. St. Vrain & Co., for damages on a contract, where he 
saj's: ^^I am quite clear that the accounting officers of the Treasury 
have no authority to adjust the claims of said contractors for damages, 
without the special authority of an act of Congress." (Opinions, ante, 
vol. iv, p. 327, May 29th, 1814.) 

These conclusions are confirmed by the tenor of many acts of Con- 
gress, giving special authority for the allowance of damages on con- 
tracts varied or not performed by the United States. 

I begin with the twenty-fifth Congress, so that the examples given 
may be distinctly applicable to the Post Oliicie Department, as its busi- 
ness is now transacted. 
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In the following cases, the Postmaster General is authorized to settle 
with parties on principles of equity and justice, namely, Hard and an- 
other, by act of May 2l8t, 1838, (vi Stat, at Large, p. 716;) Voorhies, 
by resolution of March 3d, 1843, (vi Stat, at Large, p. 907;) Shaw and 
another, by resolution of June 26th 1848, (ix Stat, at Large, p. 747.) 

The Postmaster General is autht/ized to make allowance to parties 
on contracts varied, suspended, or abrogated, in the following cases, 
namely: To Jefferson, by resolution of May 31st, 1844, (vi Stat, at 
Large, p. 932;) to McNair, by act of March 3d, 1845, (vi Stat, at Large, 
p. 938;) to Leavenworth, by resolution of August 6th, 1846, (ix Stat, at 
Large, p. 681;) to Stokes, by resolution of March 3rd, 1847, (ix Stat, at 
Large, p. 708;) to Stokes, by act of August 14th, 1848, (ix Stat, at 
Large, p. 740.) 

Similar power to determine damages under contracts is given to other 
Heads of Departments, by the following acts, namely; To the Secretary 
of War, by act of June 7 th, 1838, (vi Stat, at Large, p. 718;) to the Sec- 
retaty of War, by act of August 10th, 1846, (ix. Stat, at Large, p. 678 ;) 
to the Secretary of the Treasury, by act of February 1st, 1849, (ix Stat. 
at Large, p. 757;) to the Secretary of the Treasury, bj^ act of June 25th, 
1853, (Session Acts, Private, p. 21.) 

Whether it be desirable or not that some permanent tribunal should 
exist, such, as the accounting oflScers of the Treasury, or any other offi- 
cers to be specially appointed for the purpose, to examine and deter- 
mine all claims against the Government, including unliquidated demands 
for damages, is a question for Congress to determine. It suffices for the 
present enquiry to say that, so far, although in special cases it has occa- 
sioually referred such matters to the officers of the Treasury, yet it has 
not, by general law, given jurisdiction of claims of this class, arising in 
the Post Office, or any other of the Executive Departments. 

In view of the general arguments herein adduced, and of the views of 
my predecessors, confirmatory thereof, my opinion is, that the claim of 
Strader & Johnson, in this case, is not an account within the meaning 
of the act of Congress. 

I am, very respectfully, 

C. CUSHING. 

Hon. James Campbell, 

PostmasUr General. 



CONTRACTS BY GOVERNMENTS. 

[Volume 7, pages 88-98.1 

When a commissioned officer or other ageut of the United States makes a contract 
with any person for their use and benefit, and with due authority of law, such officer 
or other public agent is not responsible to the party, whose only remedy is against 
the Government. 

But, in making contracts with any o*e claiming to act for the Government, it is 
the duty of the party contracting to inquire as to the authority of such agent or 
officer i—without which it is doubtful whether the contract aftects the Government. 
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If a public officer, however, make a Government contract without authority, and 

which therefore does not bind the Government, such officer is himself personally 

responsible to the contracting party. 

But a public officer or other agent, though contracting for the Government, may, if he 

. see fit, make himself the responsible party, either exclusively or in addition to the 

Government. 

Attorney General's Office, 

April 10, 1855. 

Sir : Your boniiimnication of yesterday encloses to me the copy of a 
paper entitled '* Agreement between A. G. Benson, of Kew York, and 
F. Barreda & Brother, of Baltimore,'' and submits the question, whether 
Mr. Benson can, upon this ''agreement," maintain a suit in any of our 
courts against Barreda & Brother ? 

This agreement, of which the above quotation constitutes the titular 
and coinmencing clause, proceeds to say, that 

" The undersigned, A. G. Benson, Esq., of New York, and F. Barreda 
& Brother, of Baltimore, — the first as the charter for the vessels to be 
named thereunto, bound to load at the Lobos Islands, and the second 
acting as agents of the Peruvian Government, and under instructions 
of * * the Minister Plenipotentiary of Peru at Washington, (Mr. 
Osma,) have entered into the present agreement in accordance with the 
concession made by Mr, Osma for the taking up under the charter, for 
the account of the Peruvian Government, of the said vessels chartered 
by * Mr. Benson, to be sent and loaded with guano at the Lobos 
Islands, to wit : 

" 1st. A. G. Benson will endorse to F. Barreda & Brother, the charter- 
parties of the following vessels, ♦ * ♦ . (enumerating seventeen by 
name) the said charter-party to be fulfilled by the said F. Barreda & 
Brother, provided that the captains of these vessels may agree to load 
at the Chincha Islands instead of the Lobos Islands. * * 

"2d. The charter-parties to the vessels Gyrus, Helen Brooks, Emily 
Taylor, and Tartan, * * will also be endorsed by Mr. Benson and ful- 
filled by F. Barreda & Brother, * * ♦ provided that from the in- 
investigation to be made at San Francisco by the agent of the Peruvian 
Government, it may appear, &c. 

•' 3d. With the view of giving to Mr. Benson all possible facilities to 
obtain from the owners * * of the vessels he has chartered, the 
change of place to load asked for per article 1st and 2d, F. Barreda & 
Brother, acting under the instructions of the Peruvian Minister, offer, &c. 

" 4th. The following vessels, * * will be taken up and loaded by 
F. B. & Bro., under the same conditions, say at the Chincha Islands, 
for the United States, provided, &c., (enumerating twenty -four vessels 
by name.) 

"5th. F. Barreda & Brother will pay to these vessels, transferred to 
Mr. Benson, the freight as stipulated per charter-parties, and the differ- 
ence between the rate therein agreed, and that of $20 as allowed by the 
Peruvian minister, will be paid to Mr. Benson on the same terms as to 
the vessels, with the deduction of fiv^e per cent, commission on the total 
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amount of freight at $20, that Mr. Benson agreed to pay to the said E. 
Barreda & Brother. 

"6th. It is hereb3' stipulated and agreed that the endorsement of Mr. 
Benson will be void and without effect for those charter-parties of vessels 
whose captains, under any pretense, may refuse to fulfill them, or to 
change the place of loading, as required in this agreement. The said 
cliarter-parties, with copies of protest of the agent of F. Barreda & 
Brother, to be returned to Mr. Benson without any responsibility to F. 
Barreda & Brother for the endorsement now made or for any of the con- 
ditions, stipulations, or allowances made to Mr. Benson or to the ves-> 
sels by the said F. Barreda & Brother, on their name or on that of those 
they represent in this present agreement, as it is understood that this, 
arrangement with all its conditions, has been made, is to be considered^ 
and will be executed only with reference to, and for those vessels, whose 
captains may be willing to carry into effect, fully and strictly, the char- 
ter-parties made with the said A. G. Benson or his agents, and the altera- 
tions hereby mentioned and agreed between the said Benson and F* 
Barreda & Brother, in accordance with any fulfilment of the offer made 
by the Peruvian minister in the name of the Peruvian Government. 

"7th. It is understood that Mr. Benson shall have the right of claim- 
ing the penalties stipulated in the charter-parties or to be claimed on 
them from those vessels whose charter-parties may be returned to himi 
by F. Barreda & Brother in according with the preceding articles, as 
the non- validity of the endorsement leaves to him all the rights, privil- 
eges, and responsibilities of his engagements. 

"In testimony thereof the parties have signed four copies of this, 
agreement, made at Baltimore on the Sth January, 1853. 

(Signed,) ^'F. Barreda & Bro. 

*^A. G. Benson." 

1 have thus, while abridging as much as possible in other resi)ects,. 
yet transcribed literally, and in their proper connection, all those parts 
of it which bear on the question of the legal relations and obligations. 
of F. Barreda & Brother, and of the Peruvian Government. 

Now, there is no doctrine more thoroughly settled in our law than 
the immunity, as a general rule, of government agents in regard to any 
contract made by them in the name and for tlie belioof of their respective 
governments. 

In England, the leading case is that of Macbeath v. Haldimand, 
before the King's Bench, in 1786, that is, in the time of the Earl of 
Mansfield. The defendant had been Governor of Quebec, and as such, 
had contracted with the plaintiff "to supply the Cro^vn with sundry 
articles for the use of the Indians of Upper Canada, during the recent 
war with the United States." The court were unanimously of opinion 
that the action could not be maintained, because, says Mr. Justice 
Buller, "in any case where a man acts as agent for the public and treats 
in that capacity, there is no- pretence to say that he is personally liable." 
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The counsel, in the argument referred to a previous case, in which the 
Chancellor (Lord Thurlow) had dismissed a bill in equity brought against 
General Burgoyne " on a contract for the supply of artillery carriages 
in America f and Lord Mansfield mentioned two cases lately tried before 
him, one against Lord North, as First Lord of the Treasury, for the re- 
imbursement of expenses incurred in raising a regiment for the public 
service. (See Macbeath v. Haldimand, i D. &. E., p. 172.) 

In the following year, and this case of similar character came before 
the same court, it being an action on a charter-party entered into by the 
defendant, a captain in the Navy, with the plaintiff, for the transporta- 
tion of prisoners of war from St. Helena to Europe, in which the de- 
cision was that " a servant of the Crown, contracting by deed on account 
of the government, is not personally answerable." (Unwise v, Wolsely, 
1 D. & E. p. 674.) 

In this case, the Court of King's Bench seem to have forgotten, rather 
than overruled, a recent case of precisely the same character, in which 
action against a captain of the navy^ on a chalter-party had been sus- 
tained. (Cunningham v. Collier, IV Dougl. edit. 1841, and note a,) 

All these cases arising at about the same time, if they show that ih^ 
British Government had some trouble with the army or navy contracts 
which its officers had entered into during the American revolutionary 
war, yet incidentally served the purpose of clearing up the law on this 
subject ; which underwent no further important discussion until so re- 
cently as 1822, a retired clerk in the war office sued the Secretary of 
War, Lord Palmerston, in assumsit, for alleged arrears of salary due. 
In this case, the doctrine was reaffirmed that an action will not lie against 
a public agent for anything done by him in his public character and 
employment. (Gidley v. Lord Palmerston, iii Brod. and B., p. 275, see 
also Melchart v. Halsey, iii Wilson, 149, referred to by Lord Mansfield 
in Macbeath v, Haldimand, by the name of Lutterloh v. Halsey; aud 
Bower v. Morris, ii Taunt. 374; Stanley v. Hawkins, 1 East, 582; Allen 
^7. Waldegrave, viii Taunt. 566; Eice v. Chute, 1 East, 579; Myrtle v, 
Beaver, 1 East, 135.) 

In the United States, the Supreme Court have had occasion to consider 
the subject and to come to the same conclusion, in a somewhat celebrated 
case, that of Hodgson v. Dexter. Here, '^Joseph Hodgson, of the city 
of Washington, of the one part, and Samuel Dexter, of the same place, 
Secretary of War,, of the other part," agreed, by sealed indentures, for 
the lease of a btiilding. In consideration of so much money, paid by 
the said Samuel Dexter, Hodgson demised the premises to ^' the said 
Samuel Dexter and his successors," to hold the same to the said Samuel 
Dexter and his successors; the lessor covenanting with "the said Sam- 
uel Dexter and his successors," that "he, the said Samuel Dexter and 
his successors, should have the quiet enjoyment of the premises for the 
term"; and "the said Samuel Dexter, for himself and his successors," 
making usual covenants for repairs and for the surrender of the prem- 
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ises in due time to Hodgsou. The indentures are signetl and sealed by 
"Samuel Dexter" and "Joseph Hodgson," witli ''their hands and seals." 
This building, which was in foct hired for the use of the War Depart- 
ment, having been accidentally, or otherwise, consumed by fire during 
the term, the question arose of the lights of the lessor under the cov- 
enants of the lease : to test which, not being able to sue the United States, 
he brought his action in, the circuit court of the District against Mr. 
Dexter. The Supreme Court of course decided that the action was not 
maintainable: "It is too clear to be controverted," says Chief Justice 
Marshall, "that where a public agent acts in the line of his duty, and 
by legal authority, his contracts made on account of the government are 
public and not personal." (Hodgson v. Dexter, 1 Cranch, p. 345.) 

In a quite recent case, where the agent sued was the agent of the 
Cherokee Nation, the same point is reaffirmed by the Supreme Court; 
and the rule is declared to be, that a public officer is not responsible on 
any contract he may make in that capacity ; and wherever his engage- 
ment is of matters withiu the scope of his authority, it is intended to 
be made officially, and in his public character, unless the contrary appear 
by satisfactory evidence of a personal undertaking. (Parks r. Boss, XI 
Howard, 374.) 

It is the complement of this doctrine that, as now at length conclu- 
sively settled, the officers of the Treasury of the United States, or others, 
are not subject to the process of mandamus or injunction to compel the 
payment of money, which any individual may claim to be due him from 
the government. (Goodrich v. Guthrie,. S. J. C, Dec. T., 1854, IS^o. 45.) 

The same general doctrine is maintained in the jurisprudence of the 
several States of the Union. 

In Massachusetts, the leading case is that of Brown v, Austen, which 
adopts and reaffirms the principle of the case of Macbeath r. Haldi- 
mand. (Brown v. Austen, 1 Mass. B. 208. See also Tippatts i\ Walker, 
iv Mass. B. 595; Freeman v. Otis, ix Mass. B. 272; Dawes i\ Jackson, 
xi Mass. B. 490; Long v. Colburn, xi Mass. B. 97.) 

The same thing was decided at a very early day in Connecticut, 
(1784), that Is, anterior to the discussion and establishment of the rule 
in Macbeath v. Haldimand, under the direction of an able judge, subse- 
quently the author of the Judiciary Act and Chief Justice of the United 
States. (Osgood v. Grosvenor, 1 Boot, p. 89. See the case of the 
Deputy Commissioners for Army Purchases, referred to in Van Sant- 
voord's Lives of C. J., p. 221.) 

The doctrine is received also in the State of New York as a general 
rule, although, as will have to be shown hereafter, with some absence 
ot* precision, or at least uncertainty of opinion in the range of applica- 
tion, as occasionally happens in the adjudications of that State. (See 
Walker v. Swart\vout, xii Johns. 444; Bathbone v. Budlong, xv Johns. 
1, 2, arguendo; Bronson v. Woolsey, (a captain in the navy,) xvii Johns. 
45; Fox V. Drake, viii Cowen, 101; Osborn v. Kerr, xii Wend. 179.) 
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It is unnecessary to multiply citations from the decisions of other 
States to the general point. I add only, that so firmly is the general 
doctrine established that the converse of the rule has been adjudged 
also, namely, that in these cases a suit for breach of contract must be 
brought by the Government itself, and cannot be in the name of the 
agent of the Government. This point was determined in Massachusetts, 
in the case of a contract on public account with a Captain of the Navy 
of the United States. (Bainbridge ». Downie, vi Mass. E. 253; see also 
Irish V, Webster, v GreeuL E., 171.) 

One thing more needs to be said, in order to complete this part of the 
subject. If Mr. Benson's claim is against any government, it is not that 
of his own country, such as was the relation of parties in all the cases 
above cited, but it is a foreign government, that of the Peruvian Ee- 
public. That seems to be immaterial, however, in the present case. 
For although, in private dealings, it is for the most part held that 
where a domestic agent acts for a foreign principal, the domestic agent 
is prima facia liable; (See Thompson v. Davenport, ix B. & Or. p. 87, and 
De Gaillon v, L'Aigle, 1 Bos. & P. 369;) yet the presumption is said to 
be otherwise if the principal be a government. A case occurred of the 
acceptance in the United States, by a French consul, of a bill of ex- 
change drawn on account of the French Eepublic; that acceptance be- 
ing made to and held by a citizen of the United States. The plaintirt* 
urged that the general doctrine applied only where the parties are siil^ 
jects of the same government. But the Supreme Court of the United 
States adjudged the contrary, holding the only question to be whether 
the contract was individual or official, and if the latter, the demand 
must be presented to the French Eepublic. (Jones v. La Tombe, iii 
Dallas, 384.) 

Nevertheless, forcible as are all these judicial decisions in establish- 
ment of the general rule, they do not conclude the present question. 

In the first place, it had been held in several cases, that if the public 
agent had received for disbursement the public money claimed he is 
answerable to the party. (Ex. gr., see Eice v. Everett, 1 East. p. 5S3, 
note; Freeman r. Otis, ix ]\[a8S. E. 272.) But this point of doubt seems 
to be disposed of by the case of Gidley v. Lord Palmerston. 

In the second place, if the agent deny to his government that he has 
entered into the assumed contract, and thus prevent the party from his 
remedy as against the government, then the agent must be personally 
answerable. He will in fact have abjured his mandatary character and 
consequent rights. (Freeman v, Otis, 14 Mass. E. p. 272.) 

In the third place, a more difficult inquiry may arise upon the point 
whether the party claimant contracted on the faith of the agent or on 
that of the agent's government. That inquiry is fundamental in the 
whole subject of principal and factor, and is not excluded because of the 
factor being a public officer, and the principal a sovereign state, save 
that the presumption is the other way; very strong evidence is requi- 
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site to prove that the credit was given to the agent personally, and not 
to his government. (Story on Agency, s. 306.) Still, evidence on this 
point may be competent and pertinent to the issue. (Sheffield v. Watson, 
iii Gaines' E. p. 69.) Indeed, a very eminent judge has ruled, that 
whether an agent contracts for himself or his principal is matter of fact 
for a jury. (Oottrell v. Thorne, iii Caines' R. p. 71, note; Prosen v. 
Allen, Gow's R. 117.) Such responsibility of a known public agent 
may exist by express agreement, or it may be inferred from attendant 
circumstances. (Macbeth v. Haldimand, ID. & B. 172, 180, 181; Gill 
f. Brown, xii Johns. 385.) Indeed, when a question arises of the exemp- 
tion of a piiblic agent, the court always examines the reverse of the ques- 
tion, to see whether such agent may not have intentionally acted on his 
personal responsibility. (Per Macy J., in Belknap v. Reinhart, ii 
Wendell, p. 375.) 

There is nothing in the general principles of law, which forbids an 
agent of the government to make himself personally responsible on a 
contract entered into by him for the benefit of his government. (Olney 
V, Wickes, xviii Johns. 122; Swift v. Hopkins, xiii Johns. 313.) 

Instead of which, on the contrary, in the two pertinent cases of de- 
cision by the Supreme Court of the United States, which, of course, is 
the highest authority with us, there is explicit saving of the agent's 
liability in certain contingencies. In Bodgson v. Dexter, the Court ad- 
mit inquiry as to whether the agent of the Government intended to bind 
himself personally, as they do also in Parks v. Ross, as agent of the 
Cherokee Nation. 

In several of the modern cases in particular States of the Union, the 
doctrine is very explicitly stated. 

The Supreme Court of New Hampshire, after careful argument upon, 
and analysis of, all the decided cases, say that all turn upon this ques- 
tion, to whom was the credit given; that this is a question of fact to be 
determined by the jury, or of law arising upon a given or agreed state of 
facts; that the same doctrine is applicable in the case of public agents, 
and if the credit be in fact given to them, and not to the Government, 
the agents themselves are responsible. (Brown v. Ruudlett, xv N. H. 
Rep. 360.) 

So in Connecticut, the Supreme Court of that Stat*i, while conceding 
the general rule as to public agents, yet adjudge that the question of 
their liability is one of intention to be determined by the facts in proof. 
(Perry v. Hyde, x Con. R. p. 329. See also Adams v. Whittlesey, iii 
Con. R. 566.) 

So, in the State of Mississippi, the Supreme Court rule that, in a con- 
tract with a public agent, the intention of the parties to create and rely 
on the personal responsibility of the public agent may be shown by proof 
or circumstances. (Copes v. Matthews, x Sm. & M. 398.) 

Again, it may happen that a party, in making the contract, prefers 
the responsibility of the agent to that of his government, and accepts 
456 7 
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and wholly relies upon liis credit iu the engagement. But, in this case, 
the fact must be shown affirmatively, and by sufficient proofs, especially 
where the official capacity of the agent is known, and he professedly 
acts for his Government. 

On the other hand, the government is not bound by the act of an 
agent, unless he had authority to perform it, (Lee i\ Munroe, vii Cranch. 
366,) or the proceeds were expressly received and accepted by the gov- 
ernment, (Armstrong v. The United States, Gilpin's E. p. 399;) and if an 
agent, though professing to represent his government, acted without 
authority, the remedy is by. action against him, and not against his gov- 
ernment. In such case, the question returns to the domain of the^rdi- 
nary law of principal and agent, or, to speak more exactly, the professed 
agent is iu fact the true and only principal. 

There is an opinion of one of my predecessors, which lays down the 
rule with sufficient provision, to the effect that, although a known pub- 
lic officer or agent who contracts on behalf of the government in his 
official capacity, and without pledging his personal responsibility, is not 
in general personally bound for the fulfilment of the contract, still he 
may bind himself by express stipulation 5 and where he exceeds his 
authority, or assumes to act in cases where he had no power, or improp- 
erly interferes to prevent the party from obtaining satisfaction from the' 
government, he will be responsible in his own person. (Opinion of Mr. 
Butler, August 5th, 1834, edit. 1851, Vol. ii, p. 918.) 

Mr. Butler also holds that the public agent is liable to third parties, 
when he has received public money for the satisfaction of a particular 
contract, and withholds it; but this appears to me, as hereinbefore 
observed, to be questionable doctrine. 1 

In a word, as Kent well concludes in his Commentaries, the true in- 
quiry is, to whom was the credit, in the contemplation of the parties to 
be given ? That is the general inference to be drawn from all the cases, 
and is expressly declared, as we see, in many of them. The agent of 
the public may bind himself by an express engagement, ''and the dis- 
tinction terminates in a question of evidence J^ (Kent's Com. vol. ii, p. 
633.) 

In the present case, the Messrs. Barreda profess to act as the agents 
of the Peruvian Government under the instructions of their Envoy in 
this country, and for the benefit of that government. This circum- 
stance constitutes presumption of the responsibility of the government 
itself. But that presumption is subject to be rebutted by facts, which 
may or may not exist, to establish the concurrent liability of the Messrs. 
Barreda, or to exclude that of the Peruvian Government. 

It is impossible, upon the mere exhibition of the contract, to determine 
this matter, and there is no other information regarding it before me. 

For aught that appears, the Messrs. Barreda and Mr. Benson have 
themselves determined this question by the course of their transactions 
under the agreement. There may or may not be distinct understanding 
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betweeD them on this point. For aught that appears the Messrs. 
Barreda may be ready, or even desirous, to fulfil and perform the 
agreement according to its terras, not being entitled to, or not claim- 
ing, any exemption as agents, and prepared to perform, either volun- 
tarily or in behalf of the Peruvian Government. 

This agreement is the assumption, either by the Peruvian Govern- 
ment, or by Messrs. Barreda in their behalf, of certain contracts pur- 
porting to have been entered into by citizens of the United States for 
loading guano at the Lobos Islands. It appears on its face to be the 
adjustment and liquidation of private interests connected with the 
transient error which some former authorities of the United States had 
fallen into, with respect to the sovereignty of those islands. Under it, 
legal rights may exist, which can be determined only by judicial in- 
vestigation. 

I can but advise, therefore, that, before undertaking to determine the 
legal effect of the agreement in this relation, you make full inquiry on 
the subject, not only through Mr. Benson, but also through the other 
parties in question, namely, the Messrs. Barreda and the Peruvian Gov- 
ernment. 

I have the honor to be, very respectfully, 

C. CUSHING. 

Hon. Wm. L. Marcy, 

Secretary of State. 



ASSIGNMENT OF CONTRACT. 

[Volume 7, pages 683-686.] 

In a contract for supplies entered into by the United States, it was expressly stipu- 
lated that the Government should Lot be held to recognize or to pay any assignee 
of the party, or any persons but him or his duly appointed attorney. 

Held, that such a condition can be lawfully made, and that under it the Government 
are not bound to regard any pretended assignees of the contract. 

Attorney General's Office, 

May 12, 1856. 

Sir: Your communication of the 1st ultimo presents for my consid- 
eration two new questions, which have arisen out of the contract for 
the supply of bricks for the Washington Aqueduct, which is the subject 
of iny opinion of November 13th, 1854. 

The first of these questions arises upon the following state of facts: 

Captain Meigs, in behalf of the United States, entered into a contract 
with Diggs and Smith as principals and Mecklin and Alexander as sure- 
ties, to supply a certain quantity of brick for the Washington Aqueduct. 
By its terms the contract was unassignable, and the contractors were 
required to perform its conditions themselves. The principals having 
failed to fulfil their engagements, the sureties were called upon to do so 
in their behalf. 

On entering upon the execution of the contract, Mecklin and Alexan- 
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der constituted W. P. De Groot their attorney, by an instrument which 
recited various sales, agreements, and conditions between the parties. 
Captain Meigs refused to recognize this instrument, whereupon it was 
withdrawn, and a simple power of attorney, with authority of substitu- 
tion, presented in its place. De Groot appointed D. S. Darling his sub- 
stitute 5 but afterwards, as it is alleged, under the first power of attor- 
ney, assigned his interest in the contract to A. McColter, who insists 
that said power was coupled with an interest, and therefore not revoca- 
ble, and that such interest passed to him by assignment. 

Subsequently to the appointment of De Groot as their attorney, 
Mecklin and Alexander revoked his powers and appointed H. Kellogg 
in his place. The instrument containing this appointment. Captain Meigs 
refused to recognize, on the ground that the United States ought not 
to become parties, even by implication, to the arrangements recited in 
it, nor be connected with matters and controversies not contemplated 
by the original contract, or warranted by its provisions. 

McColter now claims that he has interest in the contract, acquired 
«upon consideration, and that whatever may be due under it shall be 
paid to him. Captain Meigs has refused to recognize any assignment 
or interests except those of the contractors, or to make payments to 
McColter, or any one, save the contractors or such peraon as may present 
their simple power of attorney authorizing the receipt of payment. 

And the question of law presented by the case stated is, whether the 
United States should make payment to Mecklin and Alexander, or their 
direct attorney, or whether the Government is bound to recognize the 
various and complicated transactions of all these parties, and search out 
and determine their respective legal rights as among themselves, and 
make payment accordingly. 

The mere statement of the case provides an answer to the question. 
Captain Miegs very properly refused to agree to involve the United 
States in the difficulties and embarrassments of pursuing this contract 
through all the ramifications of litigated interest, which might grow up 
under it by assignment or otherwise ; and after accepting his refusal to 
do this by express contract, the present parties now assume that by im- 
plication of law, the duty thus refused may yet be imposed on the Gov- 
ernment. I am not aware of any rule of law which justifies this asuinp- 
tion; and all considerations of general reason negative the idea that it 
should be admitted by the United States. 

The claim now made by McColter would require the Government to 
investigate and determine, at its peril, the various conflicting preten- 
sions of the parties among themselves. While there is no law imposing 
this duty upon any officer of the United States, it is clear that the acta 
of the parties themselves cannot impose it. The Government is bound 
to pay the contractors in this case^ and no one else. It cannot be made 
a party to their agreements with others. 

In my opionion, Captain Meigs may rightfully continue to pay to 
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Mecklin and Alexander^ or their attorney for the time being, whatever 
may Ml due under the contract, without" reference to the claims of McOol- 
ter, or any other third person, growing out of transactions to which the 
United States are not parties by consent, and cannot be rendered par- 
ties on compulsion. 

A second question is presented in this case, grotring out of the follow- 
ing facts: 

A piece of land was condemned in Maryland for the use of.-the Wash- 
ington Aqueduct. The title of it passed to Mecklin and\*4.iBxander, 
and from them to De Groot, who conveyed, by deed, to the XJniloQ-States. 
The consideration has not yet been paid. ''*: . 

McGolter now claims that this money shall be paid to him, as asertgiteV 
of De Groot. He pi*esents two assignments, one purporting to be mad^r 
by De Groot himself, and the other by Alpheus Freeman, as hia attor- 
ney, whose authority to represent him does not appear. An examina- 
tion of these instruments will show that they relate to the contract for 
furnishing brick; and do not include the money due on the sale of this 
land. 

It is clear that the United States owe this money to De Groot, and can 

rightfully pay it only to him personally, or to such persons as he shall 

lawfully appoint for that purpose. McColter does not show that he has 

any such power, and^ therefore, payment cannot properly be made to him 

as in the right of De Groot. 

1 am, very respectfully, 

C. CusHiNa. 
Hon. Jefferson Davis, 

Secretary of War. 



EXECUTIVE CONTRACTS. 

L Volume 9, pages 18-20.] 

1. By the act of May 1 , 1820, tbe power of the Executive Departments is so limited 

that they can bind the Government by contract only in two cases: where the con- 
tract is expressly authorized by law, and where there is an appropriation already 
made large enough to fulfil it. 

2. In the first place there is an express power to contract for the work ; in the second, 

there is an implied power to contract for so much work as the appropriation will 
pay for. 

3. If, therefore, Congress appropriates a certain sum to be expended by the Secretary 

of War for the improvement of a river, the Secretary exceeds his power when he 
makes a contract for more work than the appropriation will pay. 

4. In sach case, after the appropriation is exhausted, the contract is at an end. 

5. If another appropriation is made, there must be a new contract for its expenditure. 

Attorney General's Office, 

April 16, 1857. 

Sir: The act of May 1, 1820 (3 Stat, at Large 568,) forbids the head 
of a department to make any contract, '^except under a law authorizing 
the same, or under an appropriation adequate to its fulfilment.'' There 
are some exceptions made by the act, but not being material here, I 
need not notice them. 
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The meaning of the provision is very plain. It declares that the de- 
partment shall have power .to' bind the Government by contract only in 
two cases: (1,) where the, 6otftr^act is expressly authorized by a law; and, 
(2,) where there is an appropriation already made large enough to fulfil 
it. In the first case-thgire is an express power to contract for the work ; 
in the second thefe IV^n implied power to contract for so much work as 
the appropriation will pay for. For instance: If Congress empowers 
the Secretary 6i War to contract for cleaning out the obstructions from 
a certaip'i^iv^rj the Secretary may make a contract at once for the whole 

9 W 

work ; •aod' even though no appropriation has yet been made to meet it, 
the feith^of the Government will be pledged to make it good. But if 
C^q'gress has merely appropriated a certain sum to be expended by the 
Secretary of War for the improvement of a river, he exceeds his author- 
ity when he contracts for more work than what the appropriation will 
pay. 

This statute ought to be so construed as to carry out its wise and 
beneficial object. I incline, therefore to think that a contract made in 
violation of it is utterly void, and without more validity than a piece of 
blank paper. Certainly, if it be made without a law and without any 
appropriation, the contractor can take nothing by it. If it be made 
i;inder an appropriation merely, he can claim from the Government no 
more than the sum appropriated. In the case now submitted to me there 
was an appropriation made on the 30th August, 1852, (10 Stat, at Large, 
57,) of one hundred thousand dollars, simply " for the improvement of the 
Eock Eiver Eapids and the Des Moines Eapids in the Mississippi river, 
at the Lower Chain and English Chain;'' and this sum it was declared 
should ''be expended under the superintendence of the Secretary of 
War.'' This was a mere appropriation of $100,000 for the improvement 
of the rapids. It authorized no contract to be made which would reqube 
a larger sum than $100,000 to meet it. Nevertheless, an agent of the 
United States, acting under the direction of the Secretary of War, did, 
on the 26th May, 1855, make a contract with John D. Hagn, of Indiana, 
to make and clear out a channel in the river, of certain width and depth, 
the work to be estimated and paid for by the cubic yard. 

I am of opinion that it cannot be construed as a contract for more 
work than what the money then appropriated would pay for. 

It is not clear that the agent of the Government intended it for more. 
If no further appropriation had been made, it is very certain that the 
contractor would not have felt bound to have finished the work for 
nothing. 

The fact that a subsequent appropriation was made does not change 

the contract. The consequence is, that a new contract for the work to 

be done under the last appropriation must be made. 

I am, most respectfully, yours, &c. 

J. S. Black. 
Hon. John B. Floyd, 

f Secretary of War. 
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CONTRACTS OF THE WASHINGTON AQUEDUCT. 

I Volume 9, pages 80-81.] 

1. The Secretary of the Treasury has do legal authority to relieve a contractor on the 

Washington aqueduct from a bad bargain, either by rescinding the contract or 
by paying him a higher price for his labor than what he agreed to take. 

2. The power vested in the head of an executive department to make contracts for 

work or materials does not imply the power to rescind or alter such contracts 
when made. 

Attorney General's Office, 

September 5, 1857. 

Sir: H. L. Gallaher had a contract with the United States for doing 
certain work on the Washington aqueduct. He was to be paid by the 
cubic yard, and the Government iJeserved the right of suspending the 
work under the contract at any time. 

The engineer in charge gave him notice to suspend in July, 1856, the 
appropriation bieing exhausted ; and the contractor was paid for what 
had been done up to that time. 

In March, 1857, he was notified to resume his work, and did so. He 
now says he is doing the work at a loss, and asks, you, in a memorial, 
either to give him a larger compensation than he bargained for, or eLse 
to release him from the contract. 

You have no authority to do either of these things. You cannot ab- 
solve him from his obligation to 'do the work; and, if he does it, yoa 
cannot authorize him to be paid for it at a higher price than the con- 
tract stipulates for. This is true whether he was bound in law to re- 
same after the susi)en8ion or not. If lie was so bound, it is your duty 
not to release him; and, if he is already released by the suspension, he 
does not need your interference. Quacumque via data, the result is the 
same. He is asking for that which cannot be given. In short you 
have no power to relieve him from the hardships he complains of, either 
by giving him damages, by releasing him from his present contract, or 
by making a new one. 

This is a practical answer to the whole case. What the effect of the 
suspension may be upon the rights of the contractor and his sureties is 
not a question for you, and consequently not for me, to decide at pres- 
ent. The courts will settle it in due time, if it becomes necessary to 
raise it. 

In the mean -while, if the contractor quits the work, or otherwise 
violates the covenants he has made with the Government, he must do 
so at his own peril and that of his sureties. 
I am, with great respect, yours, &c. 

J. S. Black. 

Hon. John B. Floyd, 

Secretary of War. 
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PROPOSALS FOR CARRYING THE MAILS. 

[Volume 9, pages 174-176.1 

1. The Post office Department has no power, without authority of law, to enforce a 

rule, that bids for carrying the mails should not be withdrawn after a certain 
time, whether accepted or not. 

2. A promise not to withdraw a proposal before the Department decides upon it is not 

binding in law on the bidder. 

3. A bid may be signed by the party without writing his name at the foot of the iD- 

strument. 

4. A withdrawal of a proposal must be notified. 

ATTORNEY General's Office, 

June 21, 1858. 

Sir: Your letter of*tli6 llth inst. submits two questions : 

1st. Can a person who files, a written proposal for carrying the mails 
withdraw it before it is accepted by the Department *? 

2nd. Is a bidder bound by a proposal in his own hand-writing with- 
out the signatured 

1st. An offer to make a contract is not itself a contract. It takes two 
to make a bargain. An agreement requires the consent of two minds 
to the same thing at the same time. A proposal to do or not to do a 
particular thing is the act of one person. The proposer may withdraw 
it, and if, after the withdrawal, the other party signifies his willingness 
to accept, that is but another proposal coming from the opposite side. 

A withdrawal, however, must be notified. The mere intention to 
withdraw is not a withdrawal. 

Here there was a rule of the Department, that bids put in should not 
be withdrawn after a certain time, whether accepted or not. 

It is necessary that such a rule should exist, and Congress ought to 
enact it. But you have no power, in the present state of the law, to 
enforce it. As long as it remains a mere regulation its utmost effect 
will be given to it by allowing it to enter into and become part of the 
offer. The proposal, then, would be read as if the bidder had appended 
to it a promise not to withdraw it before the Department should decide 
upon it. Such a promise would create a moral obligation, but all the 
books say that it is nudum pactunij and not binding in law: If I offer 
to sell you my property on certain terms and give y ou a month to con" 
aider of it, agreeing to keep it open during that time, I may, neverthe- 
less, retract my offer whenever I please before you give me a notice of 
your acceptance. In Scotland, France, and Holland, as well, probably, 
as the other European States which have made the civil law the basis 
of their codes, an offer, coupled with a promise not to withdraw it for a 
specified time, is irrevocable until the term expires. But the common 
law unyeildingly refuses to hold any man responsible for what he has 
promised, unless he has either received a valuable consideration or bound 
himself by a sealed instrument. The common law is the standard by 
which the rights of the parties in this case must be tried* I am, there- 
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fore, of opinion that if you would order a suit t/O be brought against a 
bidder who refuses to carry the mails agreeably to his proposal, he could 
defeat you by showing that he withdrew his bid before you accepted it. 
2nd. No act of Congress requires that a bid shall be signed. Your 
printed instructions say it ought to be. I need not discuss the ques- 
tion of how far a bidder can take advantage of his own act in vio- 
lating the instructions you have given him about the form of his propo- 
sal. Let it be assumed that a bid must be signed. May it not be signed 
by the party without writing his name at the foot of the instrument T 
Certainly it may. The cases are countless in which it has been held 
that the statutes of frauds and of wills, which require a signing, are 
fully complied with when the name is written by the proper hand, either 
in the^body of the instrument or on the margin, or anywhere else, so 
that its authenticity and genuineness are sufficiently attested. Mr. 
Dull is therefore bound by his bid as much as if he had written his- 
name at the bottom of the paper. 

Eespectfully, yours, &c. 

J. S. Black. 
Hon. A. Y. Brown, 

Postmaster General. 



staer's case. 

[Volume 9, pages 210-211.] 

Where, by a contract to deUver iron pipes to the Government, it was stipulated that the 
delivery should be completed on March 1, 1858 ; that ten per cent, of the price should 
be retained until the completion of the contract, and that the Government might, at 
any time, for delay or noncompliance with the agreement, declare it forfeited, it was- 
held that the failure of the contractors to deliver all the pipes by the time indicated 
did not work a forfeiture of the money reserved, when the Government continued to 
receive the pipes after the time limited for the completion of the delivery. 

Attorney General's Office, 

October 25, 1858. 

Sir : It appears from yours of the 24tli ultimo, aud its enclosures, that 
J. W. and J. F. Starr entered into a written contract to furnish a cer- 
tain quantity of cast-iron pipes for the Washington aqueduct, to be de- 
livered at such times and in such quantities 'as should be required. By 
a specification attached to the contract, and made part of it, the delivery 
was required to be completed on the 1st day of March, 1858. Ten per 
cent, of the stipulated price was to be retained until the completion of 
the contract, and the engineer was empowered at any time, for delay, 
negligence, or noncompliance by the parties with their agreement, to 
declare it forfeited. The contractors did not deliver all of the pipes 
before the first day of March, 1858, but they continued to supply them^ 
and the Government continued to receive them, until all, or very nearly 
all, have been delivered and accepted. Upon this state of facts I am 
asked whether the parties, by their failure to complete the delivery of 
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the pipes by the time required in the contract, forfeit the whole of the 
reserved ten per cent. ? I think it is clear that they neither forfeit the 
whole nor any part of it. 

This contract does not authorize the final retention of the percentage, 
unless the engineer shall declare a forfeiture. He had a right to do this 
after the failure of the parties to complete the delivery at the time pre- 
scribed, and had he done so, the contractors would have, undoubtedly, 
lost the wholes of the ten per cent, then reserved. But in exercising the 
right of forfeiture and reciuding the contract, the Government contin- 
ued to treat it as being still in force. The pipes were accepted, and the 
right to annul the agreement was thereby waved. 

This view will apply to all cases where the forfeiture depends, as in 
the present instance, upon a total rescission of the contract. It does 
not extend to agreements in which a certain sum is designated as the 
measure of damages for any delay beyond the specified time for delivery 
or performance. 

It is perhaps also advisable to add, that the present case differs ma- 
terially from that oi Grice, (2 opin., 480,) to which I have been referred. 
There it was agreed, that, "if the contract shall not be fully completed 
to the entire satisfaction of the said navy commissioners within the time 
^tipulated^ then the whole amount so reserved and deducted shall be for- 
feited by the said Samuel Grice to the use and benefit of the United 
States.'' 

Yours, very respectfully, 

J. S. Black. 
Hon. John B. Floyd, 

Secretary of War. 



brown's CONTRACT. 

[Volume 9, pages 371-373.] 

Where an advertisement for proposals to furnish coal for the use of the Navy Depart- 
ment announced that " the price stated must be for the coal delivered on board ves- 
sels in the port of Philadelphia/' a party whose proposal was accepted is not bound 
to sign a contract binding him to deliver the coal ^'on board of such vessels, or in 
such plaices, in the port of Philadelphia, as the department may name or indicate," 
although the advertisement further declared that ^* it will be stipulated in the con- 
tract tnat if default be made in delivering the coal at the place and time directed 
by the department then and in that case the contractor," &c., "will forfeit and 
pay," &c. 

Attorney General's Office, 

July 16, 1859. 

Sir : I have received your letter of the day before yesterday, enclos- 
ing papers relative to the contract with Horace E. Brown, for the deliv- 
ery of anthracite coal to the uses of the navy. The precise point of law 
upon which you desire my opinion is not stated in your letter, but I 
gather from the tenor of it, that the question at issue is, whether Mr. 
Brown, as the lowest bidder, and the accepted contractor for the coal to 
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be used in the Navy during the next fiscal year, is or is not bound to 
sign a contract which will bind him to deliver it *^ on board of such ves- 
sels, or in such places^ in the port of Philadelphia, as the department 
may name or indicate." 

Yoa and he both seem to concur in an opinion which isicertainly true: 
that the shape of the contract must depend upon the proposals adver- 
tised for. His bid, and the acceptance of it by the Navy Department, 
compel him to sign the sort of contract which was described in the 
advertisement, and made it the duty of the department not to require 
from him any stipulation which was inconsistent with that advertise- 
ment. 

What then does the advertisement say! It says that "the price 
stated must be for the coal delivered onboard vessels in the port of Fhila- 
delphiaJ^ Again, "the coal is to be delivered mi board vessels hi the port 
of Philadelphia in such quantities and at such times as, in the opinion 
of the department, the exigencies of the service may require." Here we 
have no provision for any other place than on board vessels in the port 
of Philadelphia. There is nothing which authorizes the insertion into 
the contract of the words which the contractor objects to, as rendering 
him liable to deliver the coal at other places than on board vessels. 
But there is another paragraph which declares that "it will be stipu- 
lated in the contract that if default be made in delivering the coal of the 
quality and at thepla^^e and time directed by the department, then, and in 
that case, the contractor and his sureties will forfeit and pay," &c. Of 
course a stipulation of the kind here expressly anticipated may, and 
ought to be, inserted into the contract. But what will it amount to? 
Under it the department will be able to determine at what place the 
coal shall be delivered, but is still restricted to the special limitation so 
fully expressed in other parts of the instrument, namely : on board of 
vessels in the port of Philadelphia. It cannot insist upon the coal being 
delivered at other places. 

The truth is, the grounds upon which the contractor and the depart- 
ment are differing seem to be very narrow. 

The advertisement is so clear, that it is difficult to see how any mis- 
conception about it could exist; and even if it were put into the form of 
words you propose, it would not be possible to construe those words as 
authorizing the coal to be delivered elsewhere than on board of vessels 
in the port of Philadelphia, as the contractor insists it should be. It is 
l>arely possible that a difficulty might arise by adhering very closely to 
the letter of the contract, and by supposing, what is not to be supposed, 
that the department might wantonly desire to injure the contractor. 

The vessels on which the coal is to be delivered might be so placed in 
the port of Philadelphia as to make the delivery unnecessarily expensive. 
But independent of the presumption that no public officer would do such 
a thing, I think it not less the legal duty than it is the plain interest of 
the United States to let the coal be delivered with as much convenience 
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and as little expense to the contractor as can be done without any ad- 
ditional cost or trouble to the Government or its officers. For instance, 
it would be wrong and unjust to require that the coal should be delivered 
on board of a vessel anchored in the middle of the river, when the same 
vessel could as easily as not be brought up to the wharf. This would 
be cbntrary to that covenant for general fairness which is implied in 
all contracts. 

In conclusion, I have to answer the very question which I suppose 
you meant to ask, by saying that I do not think the department has any 
right to insist upon the words "or in such places.'' 

But, those w^rds being stricken out, the contract will be in accordance 
with the advertisement, and in the spirit and intent of the bid. 
I am, very respectfully, yours, &c., 

J. S. Black. 

Charles W. Welsh, Esq., 

Acting Secretary of the N^avy. 



ANNULMENT ,0F MAIL CONTRACTS. 

[Volnme 9, pages 392-393.] 

If a mail contractor refuse, after bein^ Instructed, to give information as to the prep- 
arations made by him for the performance of his contract, his contract may be 
annuUed. by the department. 

Attorney General's Office, 

September 30, 1859. 

Sir: If a mail contractor assigns his contract without consent of the 
Postmaster General, or disobeys instructions of the department, his 
contract may be annulled. It is the duty of a mail contractor to provide 
suitable means for the safe and regular transportation of the mail in ac- 
cordance with the contract terms ; and the department has a right to 
know, within a reasonable time, before delivering the mail to him, 
whether he has made adequate provision for the performance of his 
stipulated service. If he be instructed to give information on that point, 
and refuses or neglects to do so, such disobedience would justify annul- 
ment of the contract. 

A proper form of annulment would be an order declaring the contract 
annulled, and specifying the reasons. This order should be promptly 
communicated to the contractor. The mail may be delivered to any 
other party with whom suitable arrangements have been or can be made 
for its transportation. 

Very respectfully, yours, &c., 

J. S. Black. 

Hon. Horatio King, 
Acting Postmaster General. 
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ADVERTISEMENT OF CONTRACTS. 

[Volume 9, pages 407-410.] 

In the execntion of a statute authorizing the President to erect a coart house in the 
city of Baltimore, it was held to be the duty of the President to invite general 
competition for the contract by an advertisement to be published for at least sixty 
days, under the provision in the act of August 31, 1852, requiring all contracts to 
be advertised for that length of time before letting. 

Attorney General's Office, 

January 17, 1860. 

Sib: la the act of August 18, 1856, making appropriatious for certain 
' civil expenses of the Government for the year ending the 30th of June, 
1857, (11 Stats, at Large, 83,) there is among other things an appropria- 
tion of $200,000 " to enable the President to procure and pay for a site 
for a building for the accommodation of the United States courts in the 
city of Baltimore, and to erect thereon a fire proof building, for such 
purpose and on such plan as the President may approve." The ques- 
tion you have submitted to me is, whether in the execution of this 
law you can legally make a contract for the erection of a court house 
on the lot you have purchased for that purpose,* without previously ad- 
vertising for proposals ! 

By the fifth section of the act of March 3, 1809, (2 Stats, at Large, 536,) 
it is provided that ''all purchases and contracts for supplies or services 
which are, or may, according to law, be made by or under the direction 
of eithi*r the Secretary of the Treasury, the Secretary of War, or the 
Secretary of the l^avy, shall be made either by open purchase or by 
previously advertising for proposals respecting the same." There could 
be no possible doubt that this provision would cover the case in ques- 
tion, if the law was to be executed by the head of either the Treasury, 
War, or Navy Department. 

You might delegate the power to either of those officers and thus 
bring it within the letter of the law. Mr. Pierce did place it under the 
direction and control of the Treasury Department. If it had remained 
where he placed it, an advertisement for proposals would have been in- 
dispensable. You can refer it back to the same department, or to 
another, whenever you think best to do so; but will it be said that 
in relation to the same subject-matter you can put on or throw off the 
restriction of the statute, whenever it is your pleasure either to act in 
your own person or direct the action of an officer, for whose official con- 
duct you are responsible, as much as you are for your own ? Is it true 
that the law requiring advertisement was in full force during the admin- 
istration of President Pierce, while under yours it is of no obligation 
whatever? What will be the rule if the proposals are directed to you, 
and you hand them to a secretary to award the contract and see it ex- 
ecuted f Will the act of 1809 apply to the case while it is in the hands 
of the Secretary, but not to you before you give him authority over the 
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matter ? This looks too much like an exercise of the suspending power 
to be thought of. I am of the opinion that although this case is not 
within the letter of the Jaw of 1809, the reasons which I have mentioned 
bring it within the spirit of that statute, and require you not merely as 
a matter of policy and justice, but as a legal obligation, to invito pro- 
posals by public advertisement. 

But the act of 1809 is not the only law upon the subject, nor are the 
Secretaries of the Treasury, War, and Kavy, the only officers of the 
Government to which similar provisions extend. The act of August 31, 
1852, making appropriations for the year ending 30th of June, 1853, 
declares that ^all contracts shall hereafter be advertised at least sixty 
days before letting." These words are so general as to make it 
extremely difficult to limit them to any particular class of species of eon- 
tracts. It is true that this is contained in a proviso in an act, some 
parts of which have special reference to buildings in the District of 
Columbia. The general and special provisions are so awkwardly mixed 
up together as ro give a very strong coloring to the opinion that the 
whole proviso was intended to regulate the making of contracts in this 
city. Still, I do not think this clear enough to justify me in, construing 
the phrase ^'all contracts^' as meaning only contracts for buildings at a 
particular place. Congress could easily have confined the operation of 
the statute within limits as narrow as it chose to prescribe, and the use 
of this comprehensive phrase, without limitation, ought certainly to be 
regarded as a desire that no limitation should be imposed. If I am right 
in this view of the act of 1852, it is as necsssary for the President to 
advertise for the building of a court house at Baltimore, as it would be 
for any Secretary to do the same thing in reference to a public building 
in the District of Columbia. 

Thereare considerations which might lead to a different conclusion, and 
I do not deny that I have been somewhat impressed by them. Perhaps 
in the absence of precedent I might have been inclined to the other side 
of the question. But it is not alleged that any authority exists in favor 
of the narrower construction, except that of Mr. Crittenden. There is 
no opinion of his in the books. Mr. Cushing cites it from manuscript. 
(See 6 opinions, 407.) I have caused a search to be made for it among 
the records of the office, and it cannot be found. I am therefore wholly 
unable to ascertain the grounds upon which he held that the act of 1852 
'^applies only to contracts to be executed in the city of Washington.'^ 
Mr. Cushing did not agree with him, but forebore to enter at length upon 
the discussion of the question, because the point then before him did 
not require it. This is all the light that my predecessors have furnished 
on the subject. But information which I have received from the Bureau 

• 

of Construction satisfies me that ever since 1852 it has been the con- 
stant and uniform practice in all the departments of the Government to 
advertise for proposals in every case of a contract like this. This is 
authority not lightly disregarded in construing the law. The Supreme 
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Court itself has often said that the practice of the Government is enti- 
tled to great respect, and in some cases to overwhelming weight where 
the question before a judicial tribunal is upon the construction of the 
law under which such practice arose. 

On the whole, I am quite well satisfied that, whether you execute 
the law in your own proper person or through one of your subordinate 
officers, you should see that general competition is invited by an adver- 
tisement to bo published for at least sixty days. 
I am, very respectfully, yours, &c.. 



J. S. Black. 



The President. 



DE GROOT'S claim. 

[Volvme 9, pages 440-451.] 

1. Interest is never given by construction under an act of Congress authorizing the- 

payment of money out of the Treasury to a citizen. 

2. Damages for the violation of a contract ought to be such as put the injured party 

in as good a condition as if the covenant had been kept by the other. 

3. The measure of damages in the case of a contract of which the party was deprived 

by the Government is the amount which the party would have taken for the 
transfer of his contract to another person, with his rights and liabilities under it.. 

Attorney General's Office, 

July 20, 1860. 

Sib : In reply to the questions propounded to me by your letter of the 
13th, in relation to the claim of W. H. De Groot, under the joint reso- 
lution of June 15, 1860, I have to say : 

1. That Mr. De Groot is not entitled to be paid interest upon the 
amount expended by him in and about the execution of said contract,, 
either from the date of its cancellation, or from any other date. 

When an act of Congress authorizes the payment of money out of the 
Treasury to a citizen, such act is to be strictly construed; and unless it 
authorizes the payment of interest, either in . direct words or by clear 
implication, nothing can be paid but the principal. 

Interest is never given by construction. The general phrase ^' prin- 
ciples of justice and equity,'' which it has become so fashionable to- 
introduce into all similar bills, does not enlarge the claim. Justice 
and equity will not give him one cent more than he is entitled to by 
law. 

2. Damages for the violation of a contract ought to be such as to put 
• the injured party in as good a condition as if the covenant had been kept 

by the other. When a person enters into an obligation, he must not be 
allowed to make a profit by breaking it, and he who relies upon its per- 
formance must not be permitted to suffer loss from its violation. Where 
one agrees to do work for another at a stipulated price, he is compelled 
to cany out his agreement, though at a loss to himself, if his bargain 
be a bad one; and where he has got an advantage in the contract, hi& 
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right to the profit upon it is clearly vested, and cannot be defeated by 
the act of any other party, without entitling to such compensation in 
damages as will make him entirely whole. It will therefore be your 
duty to ascertain what the value of this contract was to Mr. De Groot, 
supposing him to have performed it fully upon his part, and to have 
been paid for it at the stipulated prices. But in doing this, you must 
confine yourself strictly to those profits which would have been derived 
naturally, directly, and immediately, out of this very contract itself. 
You cannot take into consideration any losses or gains which he would 
have suffered or made in consequence of any real or supposed connec- 
tion between this and other collateral enterprises or business in which 
he may have been engaged. All damages of this last description are 
too remote, uncertain, and speculative to have any influence upon your 
award. You can apply the legal standard by considering what 
De Groot might have consented to take for the transfer of his contract 
to another person, with his rights and liabilities under it. Whatever 
that sum is, ought to be given him by the Government as a compensa- 
tion for depriving him of his contract. 

3. The payments made to Mr. De Groot should be deducted from the 
gross sum which would otherwise be awarded to him on account of his 
whole claim. 

1 am, very respectfully, yours, &c., 

J. S. Black. 

Hon. John B. Floyd, 

Secretary of War. 



CASE OF W, H. DE OROOT. 

[Volume 9, pages 470-493.] 

1. The joint resolution of June 15, 1860, relating to the settlement of the account of 

W. H. De Groot, makes the Secretary of War a judge between De Groot and the 
Government, with power to see him paid the money actually expended by him, 
and to indemnify him for such other losses, liabilities, and damages as he had suf- 
fered or incurred. 

2. Congress having declared that he should be paid his expenses, the Secretary has no 

authority to inquire whether he had any legal right to that reimbursement or 
not, but simply to ascertain the amount. 

3. In ascertaining the other losses, the Secretary is confined to the principles of jus- 

tice and equity, aud cannot make an allowance for anything but an infraction of 
his legaJ rights. 

4. Justice is law. Equity is law, with that modification of legal strictness which a 

chancellor administers, but it never includes the recognition of any essential 
right which. the law does not sanction. 

5. If De Groot had a valid subsisting contract which the Government repudiated with- 

out cause, he is entitled to all the gains he would have made by its completion. 

6. The Government having made a contract with certain parties, (Degges and Smith,) 

for whom others (Mechlin and Alexander) became sureties, and the principals 
having failed, the sureties employed De Groot as their agent to execute the con- 
tract, and gave him authority to receive the price of the brick in their names, 
without any assignment of the contract, it was held^ that De Groot was not made a 
contractor with the Government, and had no right, as against the United States, 
to the profits of the contract. 
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7. On March 3, 1857, by effect of the joint resolution of that date, the contract for manu- 
facturing brick for the Washinf^ton aqueduct was rcHcinded, »vith the full con- 
sent of all parties concerned ; and the Government was thereby releas^^d from 
obligation to pay for any bricks which the parties could have made after that 
date. 

Attorney .General's Office, 

September 20, I860. 

Sir: I have examined the papers you sent me relative to the claim of 
William H. De Groot. I have also looked at the papers found in the 
Treasury Department, and some which I have received from other quar- 
ters. I feel safe in believing that no material fact has escaped my atten- 
tion. 

On the 3d of March, 1857, a joint resolution was passed by Congress 
requiring the Secretary of the Treasury "to settle and adjust, with all 
parties respectively interested therein, on principles of justice and equity^ 
all damages, losses, and liabilities incurred or sustained by said parties 
respectively on account of their contract for manufacturing brick for the 
Washington a^jueduct.'' 

A proviso in that resolution ordered the parties "to surrender to the 
United States all the brick made, together with all the machinery and 
appliances, and other personal property prepared fot executing the said 
contract, and that said contract be cancelled.^ (11 Stats, at Large, 256.) 
Under this resolution, the Secretary of the Treasury a.^certaiiied the 
losses which the parties had incurred in the preparation of the brick- 
yard, the value of the property turned over by them to the Government, 
and the amount of the ten per cent, retained on the value of the bricks 
delivered. These sums, added together, made $29,543.10, which Mr. 
Cobb awarded. But he refused to allow anything for the profits which 
might have been realized in case the contract had been completed, be- 
cause according to his opinion, there were no profits in it. Mechlin and 
Alexander, who were regarded at the Treasury Department as the only 
legal contractors known to the Government, received all that was paid. 
Other pai^ties claiming interests as sub contractors under them were re- 
mitted to their judicial remedies. De Groot subsequently received out 
of the sum awarded by the Treasury Department $7,576, and it does 
not appear that he claimed more from that fond. 

But De Groot denied that justice had been done to him in the settle- 
ment of the account. He insisted that he was one of the parties re- 
spectively interested "in the contract for whose direct benefit the 
resolution was passed; that his claim should have been included in the 
award ; and that he should have been allowed for the profits which he 
might have made. To this effect he memorialized Congress, and another 
joiut resolution was passed on the 15th of June, 1860, "to settle his 
account on principles of justice and equity^ allowing to hiin the amount of 
money actttally expended by him in and about the execution of said con- 
traet," and also to indemnify him for '^such losses j liabilities j and dam- 
ages as by virtue of the resolution passed on the 3d of March, 1857, he was 
456 8 
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entitled to receive," deducting the amount alreadj^ paid to him. (12 
Stats, at Large, 875.) 

What is the meaning of this resolution If It undoubtedly makes you 
a judge between the Government on the one hand and De Groot on the 
other. It is your duty to determine what is legally due from the former 
to the latter. How much one i^arty is entitled to, and how much the other 
is bound to pay, can only be ascertained bj^ looking at the extent of 
their legal rights and obligations. That you are confined within the 
limits of the law in the present case, is made absolutely certain by the 
command of Congress that you shall make the adjustment "on princi- 
ples of justice and equity." Justice is law. 

No claim can be just if it be contrary to law. Just and legal are con- 
vertible terms. Equity means law, with that modification of legal strict- 
ness which a chancellor administers, but it never includes the recogni- 
tion of any essential right which the law does not sanction. The claim- 
ant, therefore, comes before you, as he would before a court clothed with 
power to administer law and equity. He must make out that part of 
his case which is not expressly conceded to him, just as a judge would 
require him to prove it if he were plaintiff in an action. 

A part of this case has been admitted by the Government. Congress 
declares that " the money actually expended by him in and about the 
execution of the said contract" shall be paid. You are bound by this 
clause to see that he gets whatever he expended upon the execution 
of the contract, no matter in what capacity he may have been acting; 
whether as a legal contractor, or as agent for somebody else. De Groot^s 
right to full payment for all expenses not yet reimbursed to him is con- 
dusivel'y settled. He has no proof to make on that part of his case, 
except what may be necessary to show the amount. 

flow much did he expend? In a paper signed by De Groot himself, 
laid by his counsel before the Secretary of the Treasury, and now on 
file in the Third Auditor's office, he represents his outlay as amount- 
ing to $67,989.18. He acknowledges that he has received from various 
sources $18,07*4.85, which brings his alleged loss to $49,914.33. Since 
the date of that paper, he has received out of the award made by the 
Secretary of the Treasury $7,576, which reduces his present claim to 
$42,338.33. It is fair to take him at his word. All experience shows 
that a claimant against the Government never understates his own case. 
If he has claimed more than he has a right to receive (which is very 
probable) you will of course correct his error by a rigid examination of 
the several items which make up the sum of his demand. 

In addition to this, the claimant asserts that he is entitled to receive 
damages for the loss of the profits which he might have made if he had 
been permitted to execute his contract. In a former communication to 
me, dated I presume before you began to examine the evidence, you re- 
quested my opinion on this point, putting it in the abstract. You have 
my reply, in which I assumed, as you did also, that this case was in point 
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of fact what he asserted it to be ; that is, the ordinary case of a con- 
tractor with the United States for work to be done at a certain stipu- 
lated price, which work had been stopped before it was finished, not by 
any default of the contractor himself, but by the act of the Government. 
On this state of facts I could not hesitate a moment to advise you that 
he was entitled in law, justice, equity, common sense, and common hon- 
esty, to the value of the whole contract which he had been^ deprived of, 
and that its value depended upon the profits which a completion of it 
would have produced. 

A man who honestly and legally obtains a profitable contract for the 
delivery of goods, or the i>erformance of labor, has a vested estate in 
such contract. It is his property as much as the coat on his back, or 
the money in his pocket. The law protects him in the enjoyment of all 
its fruits. If a private individual takes them from him, or wrongfully 
prevents him from getting them, he must be redressed by the payment 
of a full equivalent. 

If the Government is a party .to the contract and repudiates it, the 
character of the Government for good faith and honesty can be re- 
deemed only by making the contractor whole; that is, by giving him as 
much as his contract was worth in its integrity. 

To give him less would be to trample under foot that provision of the 
Constitution which declares that no man's property shall be taken from 
him without just compensation. 

The notion that one party to a contract may violate it with impunity, 
if he pays the other only so much as he has expended in a partial per- 
formance, is altogether inconsistent with any i>rinciple of sound morality. 
When a contract is repudiated without cause by one party, the other is 
to be put, not in the condition he would have been in if the contract had 
never been made, but in as good a situation as if it had been faithfully 
fulfilled. Any other doctrine would be offering a premium for fraud. 
It would allow every contract to be violated with impunity; and where 
contracts are not sacredly observed, there can be no security for any 
right, no public or private morality, no confidence due from one man to 
another; for nearly all the relative rights of men are resolvable into 
contracts, express or implied. Any society in which contracts are 
habitually broken would rot to pieces in a month. 

Our Government uniformly, constantly, and inflexibly acts upon this 
rule against its contractors. When a citizen makes a bargain with you 
to deliver military stores at an under price, and fails, do you let him 
off I Do y6u permit him to repudiate! Do you suffer him to go with- 
out paying what the Treasury would have made if the contract had 
been fulfilled! Certainly not. You compel him to make up the differ- 
ence between the contract price and the price you are obliged to pay 
elsewhere for the same things. 

A contract for work on a public building, for transportation of goods, 
for carrying the mails, or for any other public service, is enforced by 
the several departments in the same w aj'. 
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We always take the profits of a good bargain where the profits are 
on onr own ^ide, and we must concede the rule when it works against 
our interests. The character of the Government for that simple and 
plain kind of lionesty which consists in fulfilling a lawful promise and 
complying with a fair bargain, is not to be put for a moment in com- 
petition with a mere question of dollars and cents. 

In all civilized countries we find this principle established as a rule 
of action, from which there is no departure. The civil law, which forms 
the foundation of the jurisprudence by which nearly the whole of con- 
tinental Europe is governed, holds it as an axiom, that a party who is 
injured by the violation of a contract, must be fully indemnified for the 
loss which the non-performance of the obligation has occasioned him, 
and for the gain of which it has deprived him. The English common 
law is equally clear. The highest authorities in our own country assert 
the same principle una voce. In Masterton & Smith v/t. The city of 
Brooklyn, (7 Hill, 61) the whole subject was very carefully considered 
by the Supreme Court of New Yorkj Judge Nelson being at the head 
of it, and without dissent it was decided that one who had a contract 
for the delivery of marble for a public building, and who had not been 
allowed to finish the work, was entitled to recover the difference be- 
tween what the performance would have cost him, and the price which 
the other contracting party had agreed to pay. Cook vs. the Commis- 
sioners of Hamilton County (6 McLean, 612) was a similar case on a 
contract for building a court-house. 

Mr. Justice McLean ruled in favor of the plaintiff's right to such 
damages as would cover the profits on the work had it been completed, 
and adds, that " when the sacredness of contracts, fairly entered into, 
shall be disregarded, under any pretence, there will be an end to all 
confidence and protection of persons or property; where a contract,'' 
he continues, " is broken up without cause, it places the injured party 
on the same ground in regard to an action for damages, as if he had 
performed the contract. The responsibility is thrown upon the wrong- 
doer, and if he be a public agent, the public must suffer." 

In the Philadelphia, Wilmington, and Baltimore Railroad vs. Howard, 
(13 Howard, 344,) the Supreme Court of the United States declared 
"that the actual damages clearly include the direct and actual loss 
which the plaintiff* sustains propter rem ipsam non habitam ; and that 
loss is, among other things, the difference between the cost of doing 
the work and the price to be paid for It. This difference is the induce- 
ment and real consideration which causes the contractor to enter into 
the contract. For this he expends his time, exerts his skill, uses his 
capital, and assumes the risks which attend the enterprise, and to de- 
prive him of it, when the other party has broken the contract and 
unlawfully put an end to the work, would be unjust. There is no rule 
of law which requires us to inflict this injustice." Authorities might 
be multiplied without number, but case-hunting would be out of place 
in the discussion of a principle so undeniably plain. 
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When Congress declares that a party, whose contract the Government 
has violated, shall be indemnified for his losses, liabilities, and dam- 
ages, it is clear that the profits must be counted. To calculate their 
value and to pay them would not be giving consequential nor construct- 
ive damages, but satisfying what, in the language of the Supreme 
Court, is a part of his '^actual loss,^ He gets them as he would get the 
value of a horse or an ox taken from him for the i)ublic use. If Con- 
gress did not intend to indemnify him to that extent, they must have 
intended that he should be i)lundered by having his property taken 
without a compensation. That would be a breach of the Constitution, 
and a crime which I do not think you could properly impute to the legis- 
lative branch of the government. 

But in order to justify you in allawing De Groot anything for [irofits, 
it is necessary for him to make out the fact that he had a contract with 
the United States, that he was himself in no default, and that his work 
was stopped by the government without cause. The resolution pro- 
vides for the payment of his losses and damages. What losses and 
what damages f Congress has not defined them, but left him to prove 
before you what they are. He avers that he had a legal right, under 
a contract with the United States, to make and deliver twenty-five mill- 
ions of brick, at eight dollars and seventy-five cents per thousand, and 
that he could hate delivered them at a cost to himself of four dolla];s 
and seventy -five cents per thousand, which would give him, on the whole, 
a profit of one hundred thousand dollars. If this allegation be true, he 
has lost one hundred thousand dollars of profits. But if he had no such 
contract, it is manifest that he could have suffered no such loss. With- 
out a contract he had no right to profits. If he had a contract, but was 
not willing or able to perform it on his own part, the refusal of the Gov- 
ernment to perform its part was no wrong and did him no harm, for it 
deprived him of nothing which he would otherwise have got by it. 
When a man sets up a claim for large profits in the shape of damages 
merely because he was deprived of the naked right to make them, he 
must show the existence of that right by satisfactory proof. If he de- 
sires to reap in a field where he has not sown, he must show at least 
a clear legal title to the field. What, then, is the evidence that De 
Groot had a contract for doing the work in question If How has he proved 
his right to make twenty-five millions of bricks for the United Stales? 
When, and by what officer, did the government come under the alleged 
obligation to pay him eight dollars and seventy-five cents per thousand 
lor that number? 

Your notes and memoranda on the case show your own opinion to be 
that the resolution itself, taken in connection with the report of the 
committee by whom it was introduced into the House of Eepreseuta- 
tives, is sufficient to establish the fact that De Groot was a contractor, 
and as such entitled to the profits he claims to have lost. I am aware 
that you have high authority for this. 
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Mr. Wirt held it to be law in a case very much like this, and Presi- 
dent Monroe seems to have acted on it. There are doubtless many 
other instances in which the same doctrine has prevailed to a certain 
extent in all the departments. But it is not, and cannot be sound. 
Where an act of Congress leaves a fact to be ascertained by a judge, or 
the head of a department, the opinion expressed in the report of a com- 
mittee, or in the speeches of members, is not evidence of such fact. 

If Congress intended to concede De Groot's right to these profits as a 
legal contractor, or to let him be paid for them irrespective of his right, 
why did not Congress say so in the resolution, and give him the money, 
without referring the subject to you^ How can we know the intention 
of Congress except from the words they have chosen 'to put on the 
statute book! We can learn 'nothing accurately about the meaning of 
a law, from the reports and debates which precede or accompany its 
passage. A vast majority of the members are wholly silent on a bill 
like this; some speak very loosely, and the views of those who vote for 
it are frequently in direct conflict with each other. In this ver> case 
such a conflict occurred. 

The report of the House Committee on the District of Columbia intro- 
duced the resolution with a statement of facts and legal arguments, 
which showed their conviction to be that De Groot was fairly entitled to 
all the profits now claimed, and perhaps much more. But, on the other 
hand, when the resolution came up in the Senate, its supporters (includ- 
ing members of the committee who had it in charge) admitted that he 
had no right to these profits, and denied that he had made or would 
make any claim to them. Again : this resolution could not have been 
passed without the President's approval. Did he approve anything but 
the resolution itself? Can we hold now that his approval extended to 
the committee's report, of which he had no knowledge? 

For these reasons, I am obliged to say that I think the report of the 
committee is no evidence whatever of De Groot's contract, or of his 
right to the profits of any contract- at all. His case must depend on the 
other evidence which he has produced. We must, therefore, fall baek 
upon that, and see what it amounts to. 

It is shown plainly enough that Captain Meigs was duly authorized 
to contract on the part of the Government for the bricks needed. On 
the 23d day of January, 1854, he did make a contract in writing with 
Degges & Smith for a quantity of bricks, not less than twenty-five, nor 
more than forty millions. Mechlin & Alexander became the sureties 
of Degges & Smith for the faithful performance of their part. The 
principals failed, and the sureties were called on to perform the con- 
tract. Instead of executing it themselves, they employed De Groot as 
their agent, to execute it for them, and gave him a power of attorney 
to receive the price of the bricks in their name, as the estimates would 
fall due. They were to receive five per cent, of the whole proceeds, and 
De Groot was to keep the rest. Does such an agreement as this of 
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Mechlin & Alexander with De Groot make the latter a contractor with 
the Government, and by consequence give him a right, as against the 
United States, to the profits of the bargain f 

Mechlin & Alexander did not assign the contract to De Groot, so as 
to make him either legally or equitably the owner of it. They could 
not have done so if they had wished, for the express terms of the origi- 
nal contract forbade that. In the agreement with De Groot, the sole 
responsibility of Mechlin & Alexander to the Government, and its con- 
tinuance to the end, are acknowledged by both x)arties. He is their 
agent merely, with no authority to do the work except what they gave 
him, and with no right to receive the money for it, except what he gets 
by their power of attorney. That power of attorney was revocable, 
and was in fact revoked afterwards. As between De Groot and the 
Government there was neither right nor obligation on either side. He 
was in such business relations with Mechlin & Alexander, that if the 
Government broke faith with them he might lose by their inability to 
observe their agreement with him. But if this gave him a right in just- 
ice and equity to compensation out of the Treasury, then every sub- 
contractor under him, every boss on the work, and every laborer who 
lost a profitable job by the same cause, might set up a similar claim 
against the United States under the resolution of 1857. 

In the papers put in by the counsel of De Groot, it is asserted more 
than once that Captain Meigs recognized De Groot as the contractor. I 
will not stop to inquire what is meant by the vague use of this word 
recognize, nor to consider whether any possible act or word of the engi- 
neer could bind the United States in the manner alleged. It would 
certainly be strange if Captain Meigs, by a mere recognition, (whatever 
that may signify,) could make a new contract with De Groot for the 
same bricks which Mechlin & Alexander were bound to furnish by an- 
other contract, which was then in fall force, and which De Groot him- 
self professed to be acting under. But the truth is. Captain Meigs 
never recognized De Groot as a contractor with the Government. He 
knew him, acknowledged him, and dealt with him as he would have 
done with any other authorized agent or employee of the men who were 
really the contractors. He did not turn him off the work ; he accepted 
the bricks which De Groot delivered; he permitted him to do the busi- 
ness of his employers; perhaps he urged him to do it diligently; but he 
made no contract with him. 

Let us test the truth of this by looking at the subject from the oppo* 
site point of view. Suppose the claim to come from the United States, 
where is the contract upon which they could base a demand for dam<r 
ages, in law, justice, or equity, against De Groot? What court in the 
world would say that he was liable under the circumstances of this case? 
Xow, if the Government had no contract with him, he certainly had 
none with it ; for it is at least a tolerably well-settled rule that there 
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must always be two parties to a bargain. Mutuality of obligation is 
the essential element of every agreement. 

Was this contract fulfilled on the part of the contractor! Without 
going into the details of the evidence, it is sufficient to say that the 
bricks called for by the engineer were not made nor delivered in tlie 
quantities required ; and if that does not constitute a breach of the 
agreement on tlie part of the contractors, it is impossible for the human 
mind to conceive what would. Mechlin & Alexander throw the blame 
of the failure upon De Groot's insolvency, and consequent inability tx) 
do what he had x>romised. De Groot charges that certain persons asso 
ciated with him turned him off the work by means of legal process 
fraudulently obtained against him. This again is denied by the parties 
accused, who assert they were lawfully in possession, and were indeed 
the real parties entitled to do the work and receive the profits. We 
have no concern with this scramble for the brickyard, nor with the crim- 
inations and recriminations which the several parties make upon one 
another. On the side of the Government, it is enough for us to know 
that the contract was not fulfilled by any one of them^ nor by all of 
them together. That fact being established, it follows that neither 
Mechlin & Alexander, nor Stearns, nor Bates, nor Kellogg, nor De Groot, 
nor Darling, nor anybody else connected with the business, can have 
the shadow of a claim against the United States for anything beyond 
what Congress has specially chosen to concede them in the shape of a 
gracious gift. 

But that is not all. The contract under which they are now claiming 
was cancelled by Congress in the resolution of March 3, 1857, and that 
cancellation puts an end to all claim by any party who assented to it. 
Did not the present claimant, as well as all the rest of them, assent to 
the resolution ? The presumption of law is, that every man assents to 
that which is beneficial to himself. Tliis resolution was beneficial to 
them, for it put money in their pockets to which otherwise they would 
have had no claim. But more than that, they expressly gave their 
assent to it. The evidence shows that the resolution was passed at 
their instance; that they took it, presented their claim to the Secretary 
of the Treasury, accepted the money which he awarded to them under 
it, and complied with it by giving up the property at the brick yard. 
The contract must then be considered as cancelled ; that is, stricken 
out of existence, made null and void, with their own full and free con- 
sent, for a consideration paid down to them in money. After that was 
done, they had no more right to make brick at eight dollars and seventy- 
five cents per thousand than if such a contract had never existed- 
With what grace can they now assert the obligation of the Government 
to pay them the profits upon any work which they might have done 
afterwards? A contractor shows that he bound himself to do a certain 
amount of work for a certain price. He does a part of it, and fails to 
do the rest as he ought. He goes on in a sort of way long enough to 
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show that lie either caunot or will not come up to his bargain, and then 
appeals to his employer to pay him his losses, and this is generously 
conceded, though not due to him. But it is done upon the condition 
that the agreement be rescinded, and henceforth to be held as null and 
void, ^o more work is to be done by one party, nor no more money 
paid by the other. After all this, he comes forward with his rescinded 
contract, aud sets up a demand against his employer for profits that 
might have been made if the contract had not been rescinded, and he 
had completed it fully. What sort of figure would such a person make 
in a court of justice and equity ? 

Let me conclude by a short recapitulation, which will, perhaps, pre- 
sent the points of the case in a clearer light: 

1. The object of the resolution was to make you a judge between 
De Groot and the Government, with power to see him paid the money 
actually expended by him, and to indemnify him for such other losses, 
habilities, and damages, as he had suffered or incurred. 

2. Congress having declared its determination that he shall be paid 
his expenses, you have no authority to inquire whether he had any legal 
right to that reimbursement or not, but simi>ly to ascertain the amount. 

3. The other losses, liabilities and damages, being referred to in gen- ^ 
eral terms, must be held to mean what the law would regard as a loss, ^ 
liability, or damage. In ascertaining the losses, you are confined to 

the principles of justice and equity. This is an express limitation upon 3; 

your poAver, so that you have no right to allow for any thing but an 
infraction of his legal rights. 

4. If De Groot had a valid subsisting contraet, which the Govern- 
ment repudiated without cause, he is entitled in law, justice and equity 
to all the gains he would have made by its completion. 

5. De Groot has no just claim for loss of profits on a contract which 
the Government had made with Mechlin & Alexander. He had no 
legal right to such profits, ai^d therefore, in failing to get them, he suf- 
fered no loss which justice and equity can take notice of in adjusting the 
differences between him and the United States. 

6. The contract of the Government with Mechlin & Alexander was 
not performed either by them, or by De Groot, or anybody else, and 
therefore justice and equity will not suffer any of them to recover for 
the profits of work which remained undone by their default. 

7. The Government has paid the stipulated price for all the bricks it 
got, and paid, in addition to that, for all the losses which a set of thrift- 
less men encountered in making them, and rescinded the contract with 
the fall consent of all parties concerned. These facts release the Gov- 
ernment from all obligation in law, justice, and equity, to pay for any 
brick which the parties could have manufactured after the 3d of March, 
1857. 

Yours, very respectfully, J. S. Black. 

Hon. John B. Floyd, 

Secretary of War. 
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JAMES' CONTRACT. 

[Volume 10, pa^es 28-31. J 

1. The Secretary of War authorized a contract with an individnal to be executed for 

rifling one half of the guns or cannon at the forts and arsenals of the United States^ 
and the contract was made without any advertisements for proposals respecting 
the sei*vice. It appeared that the execution of the contract would involve an ex- 
penditure of nearly $200,000, and would require several years for its fulfillment. 
The contract was made before the passage of the Act of March 2, 1861. Held, that 
the contract was made in violation of the provision of section i of the Act of June 
23, 1860, requiring all contracts for supplies or services in any of the Departments, 
when the public exigencies do not require the immediate delivery of the articles 
or performance of the service, to be made by advertising for proposals respecting 
the same. 

2. The only part of section 3 of the Act of June 23, 1860, which has ceased to be law 

since the passage of the Acts of February 21, 1861, (Section 3,) and March 2, 18G1, 
(Section 10,) is that part which refers to the purchase of patented inventions. 

Attorney General's^ Ofisice, 

April 29, 1861. 

Sir: Your predecessor the Hon. J. Holt, on the 11th February last^ 
submitted to the Hon. Edwin M. Stanton, tiien Attorney General, a con- 
tract made by Captain Wm. Maynadier of the Ordnance Corps, under 
the direction of Mr. Floyd, Secretary of War, with Charles T. James, 
of Khode Island, for rifling one-half of the guns or cannon of the United 
States then at its forts and arsenals, and requested his opinion whether 
that contract was not made in violation of the 3d section of the act of 
23d June, 1860, entitled ^^An act making appropriations for the legisla- 
tive, executive and judicial expenses of the Government for the year 
ending 30th June, 1861,^^ (12 Stats, at Large, 103.) I am now requested 
to give my opinion on the subject. 

That portion of the section referred to, on which this question arises, 
provides that all purchases and contracts for supplies or services in any 
of the Departments of the Government, except for personal services, 
when the public exigencies do not require the immediate delivery of the 
article or articles or performance of the service, shall be made by adver- 
tising a sufficient time previously for proposals respecting the same. 
When immediate delivery or performance is required by the public exi- 
gency, the articles or service required may be procured by open pur- 
chase or contract at the places and in the manner in which such articles 
are usually bought and sold, or such services engaged between individ- 
uals. 

The contract with Mr. James, which is dated 16th December, 1860, 
provides for rifling fifty per cent, of all the guns or cannon belonging 
to the United States, then at the forts and arsenals of the United States, 
beginning with the guns at Old Point Comfort, Virginia, and with those 
at New York Harbor, or at any other two points which the Secretary 
of War may designate, and continuing simultaneously, north and south 
of those points, until the entire work shall be finished. This work is 
to be done at or near the forts and arsenals where the guns may be, 
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except that certain bronze gans are to be taken to Ohicopee, Massachu* 
setts. 

Colonel Craig, Chief of the Ordnance Bureaa, in his letter to the 
Secretary of War, dated 3l8t January, 1861, states that the execution 
of this contract will involve an expenditure of little, if anything, short 
of 8180,000; and Judge Holt, in his letter to Mr. Stanton, says that 
months will be necessarily occupied in preparing for the execution of 
such a contract, and years must elapse before it can be entirely fulfilled. 
It also appears that the contract was made with Mr. James, without 
any advertisement for proposals respecting the subject-matter of it. 

I cannot believe that this is a contract which the Secretary of War 
was authorized to make without advertising for proposals to do this 
work. The act expressly requires such advertisement in all cases of 
contracts for services in any Department, "when the public exigencies 
do not require the immediate performance of the service,'' in which case,, 
and then only, the service required may be procured by open contract 
in the manner in w^hich such services are usually engaged between indi- 
viduals. The power here given to make contracts, without advertise- 
ment, plainly cont/Cmplates only such contracts as the urgent necessities 
of the service may demand, and in cases where the public interests^ 
would suffer by the delay attendant upon advertising. The only excep- 
tion is when "immediate performance" is required by the public exi- 
gency, and that is the test by which the necessity of advertising is to be^ 
determined. If the Secretary of War may, under this section, without 
advertising for proposals, make a contract, such as the one before me^ 
involving the expenditure of nearly $200,000, and requiring years for 
its execution, his power to make open purchases or contracts would 
only be limited by his power to make any purchases or contracts. He 
might with equal propriety contract in the same way for the annual sup- 
plies of subsistence and clothing for the army. Such a construction 
would amount to a total repeal of the law. 

This contract is not helped by the assertion of the peculiar fitness of 
Mr. James to do this work, for the process is not patented, and if it 
were, the same section forbids its application unless authorized by law, 
and the appropriation therefor be explicitly set forth. The Government 
could have sustained no injury, and the work have been done no less 
efficiently, by publicly advertising it, and if Mr. James possesses both 
knowledge and facilities for this work, superior to those of other people^ 
he need not fear the competition which advertising would excite. 

It is true that the section above cited is repealed by the 10th section 
of the act of 2d March, 1861, making appropriations for the civil ex- 
penses for the year 1862 (12 Stats, at Large, 220,) but it furnishes the 
rule by which the validity of the contract in question is to be deter* 
mined, since it was in force when the contract was made. 

Besides, the section which repeals it re-enacts the provision under 
consideration, so that the only part of the repealed section which has 
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ceased to be the law, is that which refers to the purchase of patented 

inventions. (See 12 Stats, at Large, 150.) 

I fully concur with Secretary Bolt in the opinion that the contract 

with Mr. James is null and void for the reasons stated. 

Very respectfully, 

- Edward Bates. 
Hon. Simon Cameron, 

Secretary of War. 



PROPOSALS FOR NAVAL SUPPLIES. 

[Volume 10, pages 140-144.] 

Where the Secretary of the Navy has advertised for proposals to furnish naval sup- 
plies, under the provisions of the Acts of March 3, 1843, and August 10, 1846, he may 
consider the proposal of the lowest bidder, where the bid is in substantial compliance 
with the law, although it names a time for the completion of the contract five days 
beyond that fixed in the advertisement. 

Attorney General's Office, 

October 7, 1861. 

Sir : I have the honor to acknowledge the receipt of your letter ot 
the 2d instant, relative to certain proposals for furnishing supplies of 
beef and pork for the use of the navy. 

It appears that by the advertisement of the Bureau of Provisions and 
Clothing, bidders were required to accompany their bids with a writ- 
ten guaranty, signed by one or more responsible persons, to the effect 
that he or they undertake that the bidder or bidders will, if his or their 
bid be accepted, enter into an obligation within ten days, with good 
and sufficient sureties to furnish the article proposed. It further ap- 
pears that the lowest bidder offered to furnish the articles named in his 
bids, '* under the advertisement above referred to, and subject to all the 
requirements of the same," and that the two guarantors of each of these 
bids, undertook that the said bidder would, " if his offer as above should 
be accepted, enter into contract with the United States within fifteen 
days after the date of notice through the post office of the acceptance of 
of his offer before mentioned." 

On these facts you ask my opinion whether the law absolutely ex- 
cludes these bids. 

The authority under which the Secretary of the Navy receives these 
proposals, is contained in the proviso to the act of March 3, 1843, 
(5 Stats., 617,) by which it is enacted that all provisions, clothing, &c., 
for the use of the Navy, when time will permit, shall thereafter be fur- 
nished by contract to the lowest bidder, and then follow specific direc- 
tions as to the manner of advertising for and receiving proposals and 
awarding the contract. 

By the sixth section of the act of August 10, 1846, making appropria- 
tions, &c., (9 Stats., 101,) it is provided that every proposal for naval 
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supplies invited by the Secretary of the Navy, under the proviso to the 
act of March 3, 1843, shall be accompanied by a written guaranty, sign- 
ed by one or more responsible persons, to the effect that he or they 
undertake that the bidder or bidders, will, if his or their bid be accept- 
ed, enter into an obligation in such time as may be prescribed by the 
Secretary of the Navy, with good and sufficient sureties to furnish the 
supplies proposed and no proposal shall be considered unless accom- 
panied by such guaranty, &c. 

The controlling purpose of these two provisions plainly is, to secure 
the contract to the lowest bidder who will honestly perform it. The 
directions of the statutes as to the manner of advertising for and receiv 
ing proposals and as to the form of the proposals themselves, are in- 
tended to accomplish this purpose, and a faDure by the lowest bidder to 
comply with them ought not to exclude his proposal from consideration, 
unless it be such an omission as will deprive the Government of the 
requisite security against loss by violation or non-performance of the 
contract. If the i)ropo8al exhibit a substantial compliance with the 
provision of the law as to its form, and if it be the lowest bi<l, its rejec- 
tion for an immaterial informality would, I think, be in disregard of the 
meaning of Congress. 

The first informality suggested in the proposals under consideration 
is, that the engagement of the guarantors is not in accordance with the 
language of the act of 1846. The act, as we have seeu, directs the bid 
to be accompanied by a guaranty to the effect that the guarantors under- 
take that the bidder will, if his bid be accepted, enter into an obligation 
with good and sufficient sureties to furnish the supplies proposed. The 
engagement of the guarantors in this case is, that the bidder will, if his 
offer as above be accepted, enter into contract, &c. The offer thus re- 
ferred to, written on the same page with each guaranty, is to furnish 
under the advertisement and subject to all the requirements of the same^ 
&c. By reference to the advertisement, it appears that the bidder was 
required, amongst other things, to give the written guaranty to the 
effect, as directed in the law. Now, the offer of the bidder, of course 
was to do all which the advertisement required, and the undertaking of 
the guarantors was, that if that offer to do all which the advertisement 
required, was accepted, then that the bidder would enter into that con- 
tract. Entering into the contract implies compliance with the all its 
stipulations as contained in the advertisement, among which is the ob- 
ligation with good and sufficient sureties, to furnish the article proposed. 
The effect then, of the engagement of the guarantors, is to make them 
answerable for any default of the bidder to enter into the obligation 
and furnish the security required, and it is therefore a substantial com- 
pliance with this requirement of law. 

The other informality in the proposal is, that the guarantors engage 
that the bidder shall enter into the contract within fifteen days after 
the notice of acceptance, whereas the time fixed in the advertisement 



126 OPINIONS OF THE ATTORNEYS GENERAL. 

for this purpose is ten days. It will be observed that the time, within 
which the contract is to be made, is not fixed by law, but is to be pre- 
scribed by the Secretary of the Navy. If the Secretary be satisfied 
that the offer being the lowest is, under all the circumstances, the most 
advantageous to the Government, it is certainly within his power to 
accept it, even if it propose a longer time for entering into the contract. 
If the offer had been to enter into the contract within ten days, this Sec- 
retary of the Navy could unquestionably give the bidder an extension 
of time for any cause satisfactory to his judgment. And so, in his dis- 
cretion he may accept the lowest bid, otherwise in accordance with law, 
with an agreement that the bidder shall have a few days more for its 
completion. The time within which contracts for supplies shall be com- 
pleted, depending as it does on the exigencies of the service, must nec- 
essarilj^ be left to the discretion of the Secretary of the Navy. Even 
though he has by general regulation announced in an advertisement 
what that time shall be, it would, in my opinion be an absurd construc- 
tion of a statute, the chief object of which is to enable the Government 
to purchase at the lowest price, to hold that he is precluded from accept- 
ing the lowest bid, because it proposes to complete the contract a few 
days beyond the time announced. Such a construction, sacrificing the 
spirit of the statute, could not be defended even by its letter, for it is 
by the advertisement and not by the statute, that the time is fixed, and 
to reject the bid for this departure from the form, would be giving the 
advertisement the force of law. An acceptance of the lowest bid upon 
the terms of the proposal as to time, differing from that of tiie adver- 
tisement, will be a prescription of time within the meaning of the act 
of 1846, by the Secretary, and if the bidder fail to enter into the contract 
within that time, the Secretary may, in accordance with the act, proceed 
to contract with some other person to furnish the supplies. 

For these reasons I am clearly of opinion, that these proposals, are not 
excluded from your consideration. 

I am, sir, very respectfully, your obedient ser<vant, 

Edward Bates. 
Hon. Gideon Welles, 

Secretary of the Navy. 



CONTRACT FOR SURVEYING PUBLIC LANDS. 

[Volume 10, pages 261-263.] 

A contract for surveying the reservations, under the Treaty with the Pottawatomie 
Indians of April 15, 186*2, is a contract for *' personal services," and therefore may 
be made without previous advertisement for proposals, under the tenth section of 
the Act of March 2, 1861. 

Attorney General^s Office, 

May 23, 1862. 

Sir! Your letter of the 14tli instant presents for my consideration 
the question whether it is necessary, before making a contract for sur- 
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veying the reservation lands under the iirst article of the treaty with 
the Pottawatomie Indians of the 16th of April, 1862, to advertise for 
proposals to do that work under the 10th section of the act of March 2, 
1861, making appropriations for the civil ex])enses of the government, 
&c. (12 Stats., 220.) 

The first article of the treaty with the Pottawatomie Indians ratified 
April 15, 1862, contains this clause : ^'It is therefore agreed by the par- 
ties hereto that the Commissioner of Indian Affairs shall cause the 
whole of said reservation to be surveyed in the same manner as the 
public lands are surveyed," &c. 

The 10th section of the act of March 2, 1861, directs that all purchases 
and contracts for supplies or service in any of the departments of the 
government, except for personal services, when the public exigencies 
do not require the immediate delivery of the article or articles, or per- 
formance of the service, shall be made by advertising a sufficient time 
previously for x^roposals respecting the same, &c. 

This section requires a previous advertisement for proposals respect- 
ing all contracts for supplies and services in any of the departments, 
with the exception, first, of contracts for personal services, and, second, 
when the public exigencies require the immediate delivery of the arti- 
cles or performance of the service, in which case the articles or service 
required may be procured by oi)en purchase or contract in the usual 
manner. 

I am of opinion that a contract for surveying the reservation lands, 
under the treaty with the Pottawatomie Indians, is a contract for per- 
sonal " services,'' under the first of the exceptions in the 10th section 
of the act of March 2, 1861, and therefore that it need not be preceded 
by an advertisement for proposals respecting it. 

The purpose of the 10th section of the act of 1861 is to prevent official 
favoritism in letting the public contracts, and to secure the needed 
supplies or services at the lowest possible price, and it does this by 
requiring advertisements for proposals to be published, thus throwing 
open the door to public notice and competition. But although this 
policy is certainly desirable in all cases, there are yet sojne to which it 
cannot well be applied. Such are contracts for services which require 
special skill and experience. In these cases it may be of more impor- 
tance to the government to secure ability and knowledge competent to 
the work to be done, than to have that work done cheaply. It would 
not do, for instance, when the government needs a lawyer to aid .in the 
trial of one of her lawsuits, to advertise for proposals from gentlemen of 
the bar of the terms on which they would agree to be retained. To accept 
the cheapest offer in such a case would probably be much the dearest 
bargain in the end. In all contracts for service which presupposes 
trained skill and experience, the public officer who employs the service 
luust be allowed to exercise a judicious discrimination, and to select 

such as, in his judgment, possess the required qualifications. 
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Of this class are contracts for surveying the public lands. The ser- 
vice to be performed requires not only fidelity and integrity, but a cer- 
tain kind of skill and knowledge, and the oflBcer whose duty it is to let 
the contract is bound to know that the person he employs possesses 
these qualifications. It is not half so important to have the work done 
cheaply as to have it done well, and the price to be paid for it, whilst 
it should be but fair and reasonable, ought to be far from the controlliDg 
consideration, l^o saving in compensation would justify the employ- 
ment of an incompetent or dishonest surveyor over a skilled and honest 
one, and no public officer whose duty it was to employ a surveyor ought 
to allow such a consideration to influence his selection. 

And accordingly in contracting for services of this kind, which are of 
course "personal services,'' the 10th section of the act of March 2, 1861, 
imposes no obligation to advertise for proposals, but, by excepting them 
from its operation, leaves the public officer to employ such personal 
services without any restriction on his official discretion. 

I am, therefore, of opinion that the surveying of the lands in question 

is not such a service as, under the 10th section of the act of 1861, must 

be advertised for, but is of the class of "personal services" excepted 

from the general rule declared in that section. 

I am, sir, very respectfully, your obedient servant, 

Edward Bates. 
Hon. Caleb B. Smith, 

Secretary of the Interior. 



CONTRACT OF JANES AND OTHERS. 

[Volnme 10, pages 416-426.] 

1. It is a sufficient objection to a naked, unexecuted contract made by an officer of the 
(jrovernment, that he has neglected to comply with an act of Congress requiring 
that proposals shall precede the letting of the contract. 

2. But, after a party has entered into a contract with the Government in good faith, 
and has so far performed his part of the same, that to rescind it, or declare it illegal, 
and so incapal)le of execution, would subject him to loss and injury, whilst the 
Government would yet enjoy the benetits of his labor or expenditure, the contract 
cannot be avoided, or changed to the injury of the other party, by the Government, 
on the ground that it was made without advertising for proposals. 

ATTORNEY General's Office, 

December 24, 1862. 

Sir: I have the honor to acknowledge the receipt of your letter of 
the 12th inst., submitting for my consideration a statement of facts rel- 
ative to a contract of Messrs. Janes, Fowler, Klirtland & Co., for furnish- 
ing materials for and completing the construction of the new iron dome 
of the Capitol, and asking my opinion upon certain questions arising 
thereon. 

Your letter informs me that, in December, 1859, a contract was made 
between Captain W. B. Franklin, acting under the orders of the War 
Department, and Messrs. Janes, Fowler, Kirtland & Co., by which the 
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latter agreed to farnish the materials and complete the construction of 
the new iron dome of the Capitol for seven cents per pound. That this 
contract was made by a correspondence between Captain Franklin and 
the firm named, which is embraced in the volume of Senate documents 
of the Thirty-sixth Congress, 1st session, Miss. Doc. No. 29, extending 
from page 43 to page 52, both inclusive. That under tbis contract 
Messrs. Janes, Fowler, Kirtland & Co., progressed with the work until 
May 17, 1861, and received payment in accordance with the terms of the 
contract. 

That on the 22d of March, 1861, Captain M. C. Meigs, who was the 
engiDcer in charge of the work upon the dome, under the authority of 
the War Department, addressed a communication to the Secretary of 
War relating to this contract, a copy of which you submit for my con- 
sideration. 

That upon that report the Secretary of War directed Messrs. Meigs 
and Franklin to consider the matter and report their views. 

That on the 17th of May, 1861, those gentlemen made a report to the 
Secretary of War, (a copy of which you submit,) who endorsed his ap- 
proval thereon. 

That Messrs. Janes, Fowler, Kirtland & Co., continued to prosecute 
the work after being informed of the order of the Secretary of War, but 
protested against the reduction of the price, and denied the power of 
the Secretary to change or modify the contract. 

That Congress having, by a joint resolution of April 16, 1862, trans- 
ferred the supervision of the Capitol extension and the new.dome to the 
Interior Department, Messrs. Janes, Fowler, Kirtland & Co., were then 
instructed by that Department to prosecute the work. . That they ex- 
pressed a willingness to do so, but protested against the reduction of 
the price specified in the original contract. That they were directed to 
proceed with the work, and were informed that the Department would 
not then decide whether the reduction of price made by the War De- 
partment would be sustained; but the question would be reserved for 
fature consideration. 

That they have since continued to prosecute the work, and are now 
engaged in its prosecution. 

You also enclose, for my information, the memorial of Messrs. Janes, 
Fowler, Kirtland & Co., to thg Secretary of the Interior, and the report 
of Thomas U. Walter, Esq., architect of the new dome, upon the facts 
therein stated; and you request my opinion on the following i)oints: 

1st. Does the correspondence above referred to, and embraced in the 
volume submitted, constitute a legal contract between the United States 
and Messrs. Janes, Fowler, Kirtland & Co. 1 

2d. Had the War Department any legal authority to modify the con- 
tract according to the terms of the report of Messrs. Meigs and Frank- 
lin, of May 17, 1861, against the wishes and consent of Messrs. Janes, 
Fowler, Kirtland & Co.! 

456 9 / 
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3d. Did the prosecution of the work by Messrs. Jaues, Fowler, Kirt- 
land & Co., after they were informed of said order, operate as a waiver 
of the terms of the original contract, and imply their assent to the mod- 
ification ordered by the Secretary of War? 

4th. Did Messrs. Janes, Fowler, Kirtland & Co., waive any rights 
conferred by the original contract by resuming the work under the 
direction of the Interior Department, in April, 1862, in the maDiier 
above stated f 

5th. Are Messrs. Janes, Fowler, Kirtland & Co., entitled to receive 
seven cents per pound for the iron used in the construction of the dome? 

To consider properly these questions it will be necessary to refer to 
the contents of some of the papers which accompany your letter. 

I do not propose to extract from the correspondence between Cap- 
tain Franklin and Messrs. Janes, Fowler, Kirtland & Co^^^published ia 
Senate Mis. Doc, Xo. 29, from page 40 to page 53, supra,) the proposi- 
tions and responses which finally resulted in the agreement in question. 
It is sufficient to say that the result of these negotiations, approved as it 
was by the Secretary of War, amounted to a clear and explicit con- 
tract between the United States of the one part, and the said firm of 
the other part, by which that firm were to furnish the materials and 
perform the work stipulated, subject to certain conditions fully specified, 
in consideration whereof they were to receive from the United States 
a compensation of seven cents per pound, payable in manner, also, 
fully specified. Whether this contract is legal and binding or not, it 
must be conceded that it is as specific in terms, and as incapable of 
misapprehension, as if it had been embodied in the most precise legal 
language and executed with the most approved legal solemnities. 

Having thus made the contract, the firm in question entered upon 
its execution, and continued to perform their work, according to its 
terms, for more than a year, receiving their compensation in the manner 
stipulated. 

On the 22d of March, 1861, Captain Meigs, the engineer then in 
charge of the new dome, made a report to the Secretary of War, in 
which, after referring at length to the negotiations which resulted iu 
this contract, he suggests that it is illegal and void because it was 
made in contravention of the following statutes: 

1st. The act of March 3, 1809, chap. 28, (2 Stats., 536,) which pro- 
vides that purchases and contracts for supplies or services, which are 
or may, according to law, be made, by or under the direction of either 
of the secretaries named, (the Secretary of War being one,) shall be 
made either by open purchase, or by previousl^^^ advertising for pro- 
posals respecting the same. 

2d. The act of August 31, 1852, chap. 108, (10 Stats., 93,) which pro- 
vides with special reference to the completion of the Patent Office and 
the extension of the Capitol, that all contracts shall thereafter be adver- 
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tised at least sixty days before lettinir, and that bids shall be opened in 
the presence of the bidders, &c. 

3d. The third section of the act of June 23, 1860, chap. 205, which re. 
quires advertising for proposals for supplies or services in any of the 
departments, &c. 

4th. The act of January 31, 1823, chap. 3, which provides that in all 
cases of contracts for the performance of any service, or the delivery of 
articles, &c., for the use of the United States, payment shall not exceed 
the value of the services rendered, or the articles delivered, previously 
to such payment. 

The grounds, then, upon which Cai)tain Meigs questions the validity 
of the contract are : 1st. That no advertisement was made for bids to 
furoish the materials and do the work, and, consequently, that the con- 
tract was not let as the law directs, after public bidding. And — 2d* 
That the price paid under the contract exceeds the fair value of the 
materials and work. Having made several alternative suggestions as ta 
the duty of the War Department in the premises, he concludes : " I 
should add, in justice to the cbntractors, that their work has been faith- 
fully and eflBciently done; that they have invested a large amount in. 
it, and that the consequences of stoppage may be ruinous to them,''^ &c.. 
He also suggests, evidently in the event of a withdrawal of the contract 
by the United States, that "it is not impossible that, under an adver- 
tisement, the work yet remaining to be done may be let at even greater 
cost.'' 

The Secretary of AYar having referred the report to Captains Meigs 
and Franklin, those officers, on the 17th of May, 1861, recommended the 
Secretary " to direct that all payments made before the 22d of March^. 
1861, having been made in compliance with instructions of a former Sec- 
retary of War, shall be considered as completed, and not to be revised 5. 
that all iron delivered to this date, and not paid for, shall be paid for at 
the rate of four cents per pound, delivered at the Cai)itol, the contractor 
obligating himself to put it up for two cents per pound additional ; that 
the work be suspended, or, if carried on by the contractor, that it be 
done at his own risk and expense, to be paid for onl3^ when the condi- 
tion of the treasury will justify the Government in applying its resources, 
to works of art not of absolute necessity." 

On this document the Secretary of War made, (without date,) the fol- 
lowing endorsement : 

" Relying on the officers in charge of the work, I approve their decis- 
ion as a compromise, while I am satisfied that the price paid to the con- 
tractor is greatly above its value." 

The papers before me do not disclose the time when the contractors 
were informed of these proceedings ; but I learn from your letter that, 
when so informed, they " protested against the reduction, and denied 
the power of the Secretary to change or modify the contract." It is, 
thus, certain that they did not assent to them, and they proceeded with 
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their work as usual. It appears that from this time a deduction of one 
cent per pound was made from their compensation, to which the con- 
tractors in their memorial say they *' were compelled to submit for the 
time being, under protest, in order to save us (them) from ine\'itable 
ruin.'' 

The only document which it remains to notice is the report of Mr. 
Walter, the architect of the Capitol and dome, to whom you referred 
the memorial of the contractors. After referring to the fact that the 
contract was made as most of the bargains for the public works have 
been made since they were transferred to the War Department, he states 
that the contractors have carried out all their undertakings in accord- 
ance with the strictest letter, as well as the spirit, of their agreement, 
«,nd declares that any attempt on the part of the Government to reduce 
the price it has obligated itself to pay, would be as unreasonable as it 
^ould be on the part of the contractors to seek to enhance it. It is un- 
:iiecessary to refer to the facts he adduces to prove that seven cents per 
ipound is but a fair compensation for the work. 

I have thus extracted from these papers at some length, the sub- 
istantial facts of the case because it seems to me that by the light they 
furnish must we seek an answer to the questions you have submitted. 

1st. Your first question concerns the legality of the contract. I have 
stated that it is explicit in terms and, in my opinion, it was within the 
power of the Secretary of War to make such a contract. But it is clear 
that in making the contract the Secretary did not observe the forms 
which the acts of 1809.and 1852 (supra) direct in such cases. He neither, 
80 far as appears, advertised for proposals nor declared the contract 
in the presence of bidders. These wise provisions seem to have 
been utterly neglected, and if, as Mr. Walter states, most of the con- 
tracts of this kind have been so made under five successive Secretaries 
of War, it is time that the law should be observed. If this contract were 
in fieri; if it were presented for consideration as it stood when it was 
made and before other rights or equities had grown out of it, I would 
feel myself bound to pronounce it illegal. For it is a sufficient objec- 
tion to a naked unexcuted contract made by an officer of the Govern- 
ment, that he has neglected to comply with the provisions of an act of 
Congress which requires that advertisement for proposals shall precede 
the letting of (he contract. But, after a party has entered into a con- 
tract with the Government in good faith, and has so far performed his 
part of it, that to rescind it or declare it illegal and so incapable of ex- 
ecution, would subject him to loss and injury whilst the Government 
would yet enjoy the benefit of his labor or expenditure, I do not think 
that such an irregularity can be set up against it. To allow the Govern- 
ment, after it has derived the benefit of a man's work or expenditure, 
under an honest contract made by a public officer within the scope of 
his authority, to avoids payment or to change its terms to his injury, on 
the technical ground that the contract was made without advertising 



CONTRACTS. 133 

I 

for proposals, would be a far more intolerable violation of law than the 
neglect to obey the statutory direction. The magnitude of the injustice 
which such an application of the law would work, necessarily cures 
the original defect upon the maxim ^n noyi debet sed factum valet See 
also Opinion Attorney General Gushing, (6 Op., 406.) This principle is 
80 obvious that it needs no other authority for its support than that 
* which it finds in every honest man's conscience. 

The contract in question, in my opinion, falls directly within this rule. 
Captain Meigs frankly admits, what the contractors assert, that stop- 
page of the work, i. e.j to arrest the contract on the ground that the 
law was not observed in making it, "would be ruinous to them." I can 
imagine no more flagrant an instance of taking advantage of one's own 
wrong than would be afforded by holding this contract invalid, either 
at this time or at the time Captain Meigs complained of it. 

These remarks apply with equal force to the objection that the con- 
tract violated the act of 1823, (supra.) which restricts payment to the, 
value of services rendered or materials fumisheil. Whether six cents 
or seven cents per pound be a fair compensation is a question about 
which, as we have seen, the officers in charge of the work differ, and 
which ought not to enter into the present inquiry. It is necessarily a 
matter of fact and opinion, and I think quite absurd, as it certainly is 
grossly unjust, for the Government which is but a party to the contract^ 
to assume the right of its own motion, to set it aside after it has been 
in process of performance for more than a year, because it is now thought 
to have made a bad bargain. The act of 1823 was intended to have no 
such effect. 

As to the act of June 23, 1860, it is sufficient to say that it was not 
in force when the contract was made and, of course, can have no retro- 
active effect. 

Without further enlarging upon the facts which distinguish this con- 
tract from one merely executory or upon the principles which estop the 
United States from now questioning its legality, I answer, in response 
to your first question, that, in my opinion, the contract embraced in the 
correspondence referred to between Captain Franklin and Messrs. Janes,. 
Fowler, Kirtland & Co., having been executed by faithful performance 
on their part according to its terras and also by the United States by 
payment in part of the stipulated price, constitutes a legal contract be- 
tween the said parties, binding on both. 

2d. It follows, in my opinion, from the views I have suggested, in re- 
sponse to your first question, that the War Department had no legal 
power to modify the contract according to the terms of the report of 
Messrs. Meigs and Franklin, of May 17, 1861, against the wishes and 
consent of Messrs. Janes, Fowler, Kirtland & Co. 

If the contract was illegal on the 17th May, 1861, that illegality gavey 
no right to those officers or to the War Department to modify its terms* 
If illegal and void, the only lawful and proper course would have been 
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to have declared it so, aud by a new advertisement 'aiMl bidding to have 
made new contract according to law. 

The attempted modification was in fact open to the same objectioQ as 
the original contract. If it was but a modification it mast have pro- 
ceeded upon the assumption that the original contract was a legal and 
valid foundation for their action. And if it were such legal and valid 
foundation it could not be modified without the consent of the other 
party, since the rights of parties under a contract are mutual and re- 
ciprocal. But if their action was intended to operate as a new contract, 
it was, as we have seen, illegal for non-compliance with the statutorj^ 
directions, and was moreover of no effect because Messrs. Janes, Fowler? 
Kirtland & Co. were not parties to it and protested against it. 

If these objections to the validity of the action of Messrs. Meigs and 
Franklin, as approved by the War Department, were not sufficient, it 
might be added that either as a new contract or as a modification of 
the old one, it is void for uncertainty and duplicity. If one party to a 
contract possesses the power by his own summary action to rescind or 
modify it without the knowledge or consent of the other party, his al- 
teration ought at least to be so certain and explicit as to be easily under- 
stood. 

3d. If, as I have shown, the original contract was so far executed as 
to be legal and binding beyond the power of the War Department to 
modify it by the action of the 17th of May, 18G1, it follows that the con- 
tractors had a right to prosecute the work after they were informed of 
that action, and having done so under protest against that action, such 
prosecution cannot operate as a waiver on their part of the terms of the 
original contract or imply their assent to that action. As they did not 
agree to that action they had a right to treat it as unauthorized and 
illegal, and to proceed with their work under the original contract. Aud 
this was especially so as the order of the War Department did not 
necessarily require them to discontinue the work; and as such discon- 
tinuance, as we have seen, would have involved them in heavy loss. 

4th. In my opinion, Messrs. Janes, Fowler, Kirtland & Co. waived 
none of their rights under the original contract by resuming the work 
under the direction of the Interior Department in April, 1862, under 
the circumstances stated. They then entered into no new contract but 
stood upon the footing of the original contract, which was the only one 
in existence. 

5th. It follows from the views above stated that in my opinion, Messrs. 
Janes, Fowler, Kirtland & Co. are entitled to receive seven cents per 
pound for the iron furnished by them and used in the construction of 
the dome of the Capitol. 

I am, sir, very respectfully, your obedient servant, 

Edward Bates. 

Hon. Caleb B.' Smith, 

Secretary of the Interior. 
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TRANSFER OF CONTRACTS. 

[Volume 10, pages 523*525.] 

A contract transferred by the parties in violation of the 14 Mi section of the act of July 
17, 1862, chapter 200, is ahsolately annnlled, so far as the United States are con- 
cerned. 

Attorney General's Office, 

September 23, 1863. 

Sir : I have the honor to acknowledge the receipt of your letter of 
the 8th instant, relative to the contract made by Lawrence & Co. with 
the Xavy Department, dated the 20th of June, 1863, for the construction 
of an iron-clad steam battery. I learn from ^^our letter that G. W. Law- 
rence & Co., by letter dated at Portland, Maine, May 4, 1863, made a 
proposition to the Navy Department for the construction of a light 
draught monitor vessel, to which the Bureau of Construction, under 
authority, replied by letter of June 2, 1863, awarding the said firm a 
•ontract, which contract was accepted by letter dated June 9, 1863, 
signed G. W. Lawrence. On the 11th of June following, the written 
contract was transmitted to Mr. Lawrence for signature and was re- 
turned to the Department about the 9th of July, bearing date the 20th 
of June. It appears that on the 11th of June, 1863, after ascertaining 
that a contract would be awarded to them, Lawrence & Pickering, who 
constituted the firm of Lawrence & Co., in the contract with the De- 
partment, made an agreement by the terms of which the vessel they 
proposed to build, was to be built by the Globe works of Boston, "in 
the manner required by the contract and specifications furnished by the 
GoTernmeut, said Globe works receiving the payment as the same shall 
(should) be made by the Government." The agreement further stipu- 
lated that two thousand dollars, from each of the five first payments, 
in full of the interest of George W. Lawrence, one of the parties thereto, 
should be paid to him by the Globe works ; and that Lawrence should 
not be required to furnish any part of the guarantee to the Government 
on said contract, nor was he to pay any part of the tax which might be 
payable to the Government as manufacturers' tax. It was further 
agreed that Pickering should receive and receipt to the Government for 
the firm for the payments when made, and settle with and pay the 
Globe works, from said payments, and said Lawrence was not to be 
liable for any loss by any reason. 

It thus appears that on the 11th of June, nine days before he became 
a party to the contract with the Navy Department, Mr. Lawrence sold 
out his interest in it for ten thousand dollars, and took stipulations for 
his protection against loss in the event of failure to comply with it. 
Notwithstanding this transfer of his interest and obligations in advance, 
he yet, oii the 20th of June, executed the contract, which, among others , 
contained this stipulation on his part and that of his contractors, "It is 
further agreed by the parties of the first part, as required by the 14th 
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section of the act of Congress, approved July 17, 1862, that neither this 
contract, nor any interest therein, shall be transferred to any other party 
or parties; and that any such transfer shall cause the annulment of the 
contract, as far as the United States are concerned.'' 

I have extracted from these agreements the clauses above quoted, 
because, placed together, they exhibit as clear and direct a violation of 
the letter and spirit of the 14th section of the act of June 17, 1862, chap- 
ter 200, as can be imagined, and one which no argument can make more 
apparent. It is unnecessary to quote the words of that section, because 
they are embodied in the extract given from the contract with the Navy 
Department. The interest of Mr. Lawrence having been transferred to 
another party, the law it^lf declares the contract annulled, and I do 
not know of any authority to treat it as a contract binding on the United 
States. 

I am, sir, very respectfully, your obedient servant, 

Edward Bates. 

Hon. Gideon Welles, 

Secretary of the Navy. 



CLAIM OF BEALS AND DIXON. 

[Volume 11, page 526-530.] 

Beals and Dixon have no legal claim against the United States for an increase of 

prices under their contract of January 1, 1857. 

Attorney General's Office, 

July 9, 1866. 

Sir : I have the honor to acknowledge your letter enclosing the fol- 
lowing joint resolution of Congress, "Authorizing the Secretary of the 
Treasury to adjust the claim of Beals and Dixon against the United 
States." 

^^Besolvedj cfcc, that the Secretary of the Treasury is hereby authorized 
to cause the accounts of Beals and Dixon, for deliveries of material after 
May 1, 1861, under their contracts with the United States, to be adjusted 
and paid, allowing to said Beals and Dixon such additional prices for 
material delivered after May 1, 1861, as in his opinion they may be 
justly entitled to, under the provisions of their supplementary contract, 
dated January 1, 1857 : Provided^ that, in the opinion of the Attorney 
General, said Beals and Dixon have a legal claim upon the United 
States for an increase of prices under said contract. Approved May 2, 
1866." 

On the 10th day of October, 1855, the Secretary of the Treasury, for 
and on account of the United States, entered into a contract with Beals 
and Dixon, by which Beals and Dixon bound themselves to furnish and 
deliver (wrought, fitted, and finished in a proper state to put into the 
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buildlDg) all the material for the exterior walls of the south wing of the 
extension of the Treasury Building. The contract sets out with par- 
ticularity how the stone is to be dressed and finished, and agreeably to 
plans, models, and specifications, lithographed copies of which are made 
parts of the contract, the whole subject to such omissions, additions, 
and alterations as may be determined upon by the said party of the first 
part, the Secretary of the Treasury ; and in case any additions, omis- 
sions, or alterations are determined upon, the same shall be specifically 
noted on the contract, and the amount to be paid or deducted, therefor 
to be agreed upon and stated. The contract fixes various prices for the 
different grades of all of the contemplated work. 

The stones were to be delivered from time to time, as required; but 
the whole to be delivered on or before the 1st day of October, 1857. 

On the 1st day of January, 1857, the Secretary of the Treasury entered 
into another contract with Beals and Dixon, by which they engaged to 
furnish the material for the outside of the remainder of the building, 
and above the cellar walls. This contract is made by an endorsement 
on the contract of the 10th of October, 1855, and the material part of it 
is in these words: "It is hereby agreed, by and between the parties to 
the within contract, that the parties of the second part shall furnish the 
material required for the said extension, as above noted, in all respects 
as provided in the within contract, and at the same prices, and within 
a reasonable time ; and any departure from these conditions or changes, 
increasing or lessening the cost of the material, and any and all differ- 
ences growing out of this extension of the contract, shall be adjusted by 
the superintendent of the work upon pro rata principles, and the de- 
cision of the superintendent shall be final between the parties." 

By order of the Department, all delivery was virtually stopped in 
March, 1859, and remained suspended until the 1st of May, 1861, when 
the work was resumed. 

The contractors claim that, by the terms or legal effect of the con- 
tract, they are entitled to have an increase of prices from the 1st of 
May, 1861; and I am asked whether they have such legal claim under 
the contract. 

Of the loss that Beals and Dixon may have sustained, by reason of 
the long suspension of the work, I can have nothing to say. I am in- 
clined to the opinion, that CongTcss intended that I should give con- 
struction to the contract without any reference to any extraneous facts. 
The resolution does not say that the work had been suspended, or by 
whom suspended, or why it was suspended. Whence comes my au- 
thority, then, under the resolution, to look at, or consider, any fact 
outside of the contract! and, if I can do so, how, and from whom are 
the facts to be ascertained f I am to say whether there is a legal claim , 
under the contract, for an increase of prices, without being informed 
that any of the conditions of the contract have been changed, and, if 
changed, at whose instance, without being informed that any of the 
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stipulations iu the contract have been waived. The resolution assumes 
that the work was performed under the contract, without mentioning 
or suggesting the existence of a fact outside of, and independently of, 
the contract, that might produce a change in .the prices mentioned in 
the contract. 

This view of the scope and intent of the resolution, and which 1 take 
it is the true one, makes it my duty to say, that the prices mentioned 
in the contract cannot be increased. 

But, assuming the facts hereinbefore stated to be true, I am con- 
strained to come to the same conclusion. 

The contractors claim that when the Government suspended the 
work, there was a departure from that condition in the contract which 
required the work to be done in a reasonable time, and that in such 
case the contract, by its very terms, authorizes the superintendent of 
the work to readjust the prices. Whether this is so or not depends 
upon the intention of the contracting parties, and their intention must 
be ascertained from the face of the contract, and without the aid of 
extraneous facts. Parties to contracts cannot be presumed to have 
contemplated and provided for consequences that do not flow from their 
acts. Hence, when there was a departure from the conditions of the 
contract in this case, it cannot be that either party became thereby an 
insurer to the other against all possible losses from all possible causes. 
Such departure would authorize the superintendent to adjust the matter 
of difference so far, and only so far, as the changed condition caused a 
loss or gain. If the place of delivery was changed, thereby making 
the cost less or more, the superintendent could adjust that matter, 
because the change would directly diminish or increase the cost. But 
by a change of the place it does not follow that either party shall here- 
after become the insurers to the other against all possible accidents, 
and especially the insurer against hazards that were not within the 
<5ontemplation of the parties, and which hazards were not caused or 
increased or diminished by reason of any thing doue by the parties. 
Take the case of a vessel loaded with stone lost at sea after the re- 
sumption of the works. The Government would not be responsible 
under the contract for the loss, because such loss could not be ascribed 
to the suspension. An increase of prices is demanded after the sus- 
pension because of the increase in the cost of labor and the diminution 
in the value of money, which occurred during the progress of the work. 
The great change in the cost of labor and the value of money was not 
caused by the suspension of the work under the contract ; the sus- 
pension had no effect upon labor or the value of money. The suspension 
of this contract had no more to do with causing the great storm that 
effected prices and values, than it could have had in producing a storm 
that would wreck a stone-laden vessel of the contractors. 

The contract does not expressly or by the most remote implication 
make any provision in regard to the fluctuations of the market. Such 
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fluctuations are controlled by causes wholly independent of any thing 
tliat could have been done under this contract. The contracting parties 
each took the chances of such fluctuations. If labor became scarce and 
prices high, the contractors have no legal ground of complaint, because, 
in by the contract, they assume to do the work, no matter what might 
be the state of the market. It may be as well claimed that the parties 
agreed to make provision in regard to changes in the weather, as fluctu- 
ations in the market. If the contractors can change the prices because 
of the suspension, why can they not also change the quality, size, or 
work upon the stone to be delivered f The quality, size, and finish of the 
stone to be delivered are not more definitely fixed in the contract than 
the prices. The same end could be accomplished by putting less work 
in the stone as by increasing the prices for the required work. Indeed, 
as I understand the contract, when there should be a departure from 
the conditions or a change in the work, the superintendent, in making 
the adjustment therefor, was bound to do it upon "^ro rata principles," 
that is, the rule of prices to be deduced from those fixed in the contract 
should govern him. This provision does in effect prevent his taking 
into consideration, when adjusting for departure from conditions or 
changes, any fluctuations in the market. 

In every view of the case, therefore, I am of the opinion that Beals 
and Dixon have no legal claim upon the United States for an increase 
of prices under said contract. 

I am, sir, very respectfully, your obedient servant , 

James Speed. 
Hon. Hugh McCulloch, 

Secretary of the Treasury, 



WRECK OF STEAMSHIP ''SCOTLAND." 

[Volume 12, pages 494-406.] / 

Where Congress appropriated a sum of money, to be expended under the direction of 
the Secretary of War, for the removal of a wreck near the harbor of New York, and 
the Secretary of War contracted with a company to remove the wreck, it was held^ 
that the contractors had the right to proceed with the work as against any persons 
employed by the owners, and that the Secretary of War had power to aid them 
with iftU the necessary force to enable them to remove the obstrnction. 

Attorney-General's Office, 

September 21, 1868. 

Sir: Your letter of the 15tb instant directs my attention to the action 
of certain parties in New York who have interfered, or attempted to 
iuterfere, with the exercise by your department of its just authority 
under the recent act of Congress appropriating $100,000, to be expended 
under the direction of the Secretary of War, for the removal of the 
wreck of the steamship " Scotland,'' on the bar outside Sandy Hook, 
near the entrance to the harbor of Few York, 
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You ask my opinion on the general subject, without presenting auy 
specific question of law for my determination. The only facts of the 
case brought to my attention are stated in a communication addressed 
to the United States District Attorney in New York by the engineer 
officer stationed in that city. 

The iron steamship "Scotland'' was wrecked, it appears, in Decem- 
ber, 1866, and now lies on the bar outside of Sandy Hook, near the 
entrance to the harbor of New York, a dangerous obstruction to naviga- 
tion. The owners or underwriters failing to remove the wreck in proper 
time, Congress appropriated, by act of July 28, 1868, $100,000, to be ex- 
pended under the direction of the Secretary of War, for that purpose. 
The Secretary was required to make a contract for the work with the 
lowest bidder, after due advertisement, as provided in the law. This 
has been done. The contract for removing the wreck was awarded to 
the Neptune Submarine Company of New York. It is stated that the 
operations of these contractors are interfered with by the New York 
Submarine Company, who are at work upon the wreck, and who have 
notified the contractors with the Government not to proceed with the 
execution of their agreement. 

The New York Submarine Company allege that, they have been au- 
thorized by the owners of the wreck to save the proplerty, and claiiQ 
that their right to engage in the work is superior to that of the con- 
tractors with the Government. But the claim is not maintainable in 
law, and should not be acquiesced in by the Government. The authority, 
and perhaps the duty, of Congress, under its constitutional power to 
regulate commerce, to provide for the removal of this dangerous ob? 
struction to navigation in a most important locality, cannot be doubted. 
Mr. Justice Story, speaking of the objects to which the power to regu- 
late commerce may be constitutionally applied, says, "it extends to the 
construction of light-houses, the placing of buoys and beacons, the re- 
moval of obstructions to navigation in creeks, rivers, sounds, and bays, 
and'' the establishment of securities to navigation against inroads of the 
ocean." (2 Story on Const., sec. 1075.) 

The exclusive and paramount authority of the agents selected by the 
Government to engage in the work of removing this wreck proceeds 
from the constitutional suprem^icy of the legislation of Congress on this 
subject. The contractors have the undoubted right to employ, against 
any owner or underwriter, or any agent of one or other of them, all the 
force requisite and fairly applicable to the attainment of the end of the 
authority with which the legislation of Congress and the contract made 
in pursuance thereof have invested them. And as they are the agents 
of the Government, duly selected by your department to carry out the 
object of Congress, I think you have the right to aid them with the 
necessary force to obtain control over the waters in the neighborhood 
of the wreck, and to enter upon the work which they are authorized 
and have engaged to perform. 
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It is stated in the letter of the engineer officer, to which I have re- 
ferred, that the contract of the Neptune Submarine Company includes, 
as part compensation for their labor, all interest of the United States in 
the proceeds of the wreck and cargo removed. 

I determine no question touching the interest of the Government, or 
those who have contracted with it, or of any other parties, in the prop- 
erty after it shall have been removed from the place where it now lies. 
If the Neptune Submarine Company and the New York Submarine 
Company have rights, conflicting or otherwise, in respect to this prop- 
erty, they can be asserted in the proper forum, and may be judicially 
ascertained after the removal of the wreck. 

The only observation necessary to be made upon the provision to 
which I have referred in the contract of the United States with the 
former company is, that it does not change or modify the legal relations 
of the contractors to the subject-matter, or to the Government, whose 
agents they are, in the execution of the law of Congress authorizing 
and requiring the removal of this wreck. 

I am. sir, very respectfully, your obedient servant, 

Wm. M. Evarts. 

Hon. J. M. SCHOFIELD, 

Secretary of War. 



EXTENSION OF CONTRACTS. 

[Volume 13, pages 174-177.] 

Ill Angust) 1864, the Postmaster-General, after previous advertisemeDt for proposals, 
made a coDtract with odc N. for furuishing the Goveninjeut with stamped envelopes 
and newspaper wrappers, the term of which extended from September 12 to Decem- 
ber 31, 1864 ; the advertisement did not provide for any extension of the contract 
beyond that term, but the contract contained a provision that it might be extended 
or modified by mutual agreement; the contract was subsequently modified and ex- 
tended to Apnl 1, 1866, again to April 1, 1867, again to April 1, 1868, and finally to 
April 1, 1871: Held, Ist, that section 17 of the act of August 26, 1842, (chap*202,) 
applied to the contract; 2d, that the provision in the contract for its extension was 
nnauthorized by law ; and 3d, that the Postmaster-General may terminate the con- 
tract, on reasonable notice to the contractor, without reference to any failure on the 
part of the latter to perform it. 

Any extension of such a contract, unless for a period fixed as an alternative in the 
proposals, is nnwarranted. 

The provisions of the acts of 1851, (chap. 20, sec. 3.) and 1852, (chap. 113, sec. 88,) im- 
posing certain duties on the Postmaster-General relative to furnishing stamped 
envelopes, do not interfere with the general provision contained in the act of 1842, 
regulating the manner in which he shall provide such articles, viz., by advertisement 
for proposals, and contract made in pursuance thereof. 

Attorney-General's Office, 

December 4, 1869. 

' Sir: I have the honor to acknowledge the receipt of your letter of 
the 24th November, 1869, in which yon desire my opinion in answer to 
several questions relating to a contract entered into between the Post- 
office Department and George F. Nesbitt, dated August 2, 1864, origi- 
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nally made to extend from September 12, 1864, to December 31, 1864, 
and subsequently extended from time to time with modifications. I 
have given the several questions careful consideration, and now send 
you my reply. 

It appears by the papers which you submit, including a copy of the 
contract, that the contract was made with Mr. Nesbitt by Postmaster- 
General Blair, after advertisement such as was required for stationery 
and blanks furnished post offices under the provisions of the statute of 
1842, ch. 202, sec. 17. The advertisement contained no provision for 
extending the contract beyond the term for which proposals were in- 
vited 5 but the articles of agreement contained the following provision: 
"And it is further agreed by both the parties hereunto that the terms 
and proAisions of this contract may be modified or extended beyond tie 
aforesaid thirty-first day of December, eighteen hundred and sixty-four, 
provided such continuance shall be mutually agreed upon by the con- 
tracting parties.^' 

The first modified agreement extending the contract was signed by 
Postmaster-General Dennison on the 16th of March, 1865, extending 
the contract as thus modified from April 1, 1865, to April 1, 1866, and 
contained a similar provision for again modifying and extending it. 

The second modified agreement extended the contract from April 1, 
1866, to April 1, 1867. By an order signed by Postmaster-General 
Eandall on the 14th of December, 1866, the contract was extended from 
April 1, 1867, to April 1, 1868. On the 25th of September, 1866, the 
proposition to reduce the price of drop-letter envelopes, made by the 
contractor was accepted by the Postmaster-General; and, finally, on the 
9th of September, 1867, an order of Postmaster-General Bandall was 
made modifying the order of December 14, 1866, so as to make the term 
of extension four years from the 1st day of April, 1867, upon certain 
new conditions, which were assented to by the contractor, who gave 
bond for the execution of the contract as thus modified and extended. 

Your first question is, whether the " contract for making and furnishing 
stamped envelopes and newspaper- wrappers comes within the purview 
of the act of 26th August, 1842, Sec. 17, (5 Stat., 526,) which requires 
that all stationery and job printing, of every name and nature, shall be 
furnished and performed by contract by the lowest bidder;" and if so,, 
whether there can be aii extension of such a contract without a new 
advertisement! 

1 am of the opinion that the provisions of that statute apply to the 
contract in question, and that, although the contract contained a pro- 
vision for its extension and modification at the pleasure of the con- 
tracting parties, such a provision was not authorized by law. If a 
contract, which the law only allows to be made in pursuance of aa 
advertisement, could afterward be renewed and extended at the pleasure 
of the Postmaster-General without any advertisement, it would be in 
the power of that officer and his successors in office, unless restrained 
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by some subsequeut act of the legislature, to make for all future time 
SQch contracts as he might think expedient, without reference to the 
conditions contained in the onginal advertisement for proposals, or to 
the terms upon which the contract was offered to public competition. 

Your further question, whether, if the contract provides an extensioi^ 
by agreement, there can be more than one extension without advertise- 
ment, must of course be answered in the negative, as I do not regard 
any extension, unless for a period fixed as an alternative in the propo- 
sals, as authorized or sanctioned by law. 

Your second question, based upon a possibly different reply to the 
iirst, refers to the statute of 1851, ch. 20, sec. 3, and to the statute of 
1852, ch. 113, sec. 8, making it the duty of the Postmaster-General to 
provide and furnish to deputy postmasters and others suitable postage 
stamps and stamped envelopes. Although the question does not require 
an answer for the reason just stated, yet I deem it proper to say that I 
do not regard the direction to the Postmaster-General to provide and 
furnish stamps and stamped envelopes as interfering at all with the 
general and important provision of law contained in the statute of 1842,. 
regulating the manner in which he shall make a provision of all such 
articles, namely, by an advertisement for proposals, and a contract ex- 
ecuted in pursuance thereof. 

Your third question is this: **l8 the extension of said contract, made 
or attempted to be made by Postmaster-General Bandall for four years, 
Terminating April 1, 1871, binding on the Department until the expira- 
tion of the said term of four years; or, in other words, has the Post- 
master-General power to terminate the same on reasonable notice, in 
his discretion, or is he bound to base such termination upon a violation 
by the contractor of some of the covenants of said contract!" 

The answer follows obviously, as the result of the opinion already 
expressed, and illustrates the importance of adhering to the salutary 
provisions of law requiring contracts to be made upon advertisement. 
If a Postmaster-General can extend a contract in this manner for four 
years, without opportunity for any one to compete for the supply of an 
article of such large consumption, I know no limit to his power in that 
respect. If it be a valid contract binding upon the Government,, 
although extending beyond his own term of office, it binds his succes- 
sors, and cuts off for the term for which he chooses to fix the contract, 
all advantage to the Government of any changes in the market by 
which a saving could be effected. If he may do it for four years, I can 
see no legal reason why he may not for ten, fifty, or a hundred years. 
A contract made under such circumstances seems to me an extraordi- 
nary one, and I think that you have a right to terminate it on reason- 
able notice to the contractor, without reference to any failure on his- 
part to perform it. 

Very respectfully, 

E. E. liOAE. 

Hon. J. A. J. Creswell, 

Postmaster- General, 
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CONTRACTS FOR CARRYING THE MAUL. 

[Volume 13, pages 473-477.] 

The Postmaster-General is uot authorized to make any contracts for carrying the mail 
other than for ** temporary service," except under or in pursuance of bids received, 
after inviting them by advertisement. 

Where the lowest bidder at an ''annual letting" fails to enter into contract and per- 
form service, the Postmaster-General cannot legally contract with the next lowest 
bidder who will agree to perform the service at his bid for the whole term, without 
re-advertising. 

After once advertising, and failing to secure a contractor, a contract cannot lawfully 
be made with a party who has not been a bidder, on a proposition informally sub- 
mitted for the contract term. 

The word " temporary," as used in the ii3d section of the act of July 2, 1836, should 
uot be construed to authorize a discretionary contract for a term extending beyond 
the time when the next annual letting will take effect ; except where the exigency 
arises too late in the contract year for the advertisement and letting tol)e completed 
before the beginning of the next year, in which case the right to make temporary 
contracts extends through the succeeding year. 

Department of Justice, 

July 23, 1871. 

Sir : Your letter of the 19th instant, after stating the difficulties which 
have arisen in your Department in consequence of fictitious or " straw'' 
bids for contracts for carrying the mails, propounds to me certain ques- 
tions as follows : " First. Is the Postmaster-General authorized to make 
any contracts for the conveyance of mails other than for * temporary' 
service, except under, or in pursuance of, bids received after inviting them 
by advertisement; or, more particularly, if the lowest bidder at an 'an- 
nual letting' fails to enter into contract and perform service, can the Post- 
master-General legally contract with the next lowest bidder who will 
agree to perform the service at his bid for the whole term without re- 
advertising 5 or, is it lawful, after ouce advertising, and failing to secure 
a contractor, to contract with a party who had not been a bidder on a 
proposition informally submitted for the contract term F 

When an accepted bidder fails to enter into an obligation with suffi- 
cient sureties for the performance of the service, the 27th section of the 
act of July 2, 1836, (5 Stat., 86,) requires the Postmaster-General " to 
contract with some other person or persons for the performance of the 
service.'' 

What authority has the Postmaster-General in contracting under such 
circumstances'? Three answers have been suggested: first, that he 
must contract with the next lowest bidder; second, that he has an 
unlimited discretion as to the contractor and the term ; third, that he 
must advertise anew, and award the contract to the lowest bidder under 
the new advertisement. 

The act of July 2, 1836, section 24, (5 Stat., 86) and the act of March 
3, 1845, section 18, (5 Stat., 738,) gives the contract to the lowest bidder. 
Ko statute authorizes an alternative acceptance of the next lowest, or 
of any other bid. The contract is offered to the lowest bidder. The 
bids are tendered for acceptance only in the event that they shall 
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prove to be the lowest, and b^' the acceptance of one as the lowest, 
the others are discharged. Thenceforth the law looks only to the 
successful bidder, *and while it holds him and his guarantors respon- 
sible for his failure to complete the contract for the performance of 
the service, (act of March 3, 1825, section 44, 4 Stat., 114 5 act of July 2, 
1836, section 27, 5 Stat., 86,) it does not hold the other bidders in waiting 
to supply his default. These others have no further claim upon the 
Government, and the Government has no further claim upon them. 

The construction that gives to the Postmaster-General an unlimited 
discretion upon the failure of the accepted bidder to complete the con- 
tra<}t, leaves in operation much of the mischief which the laws on the 
subject of advertisements and bids were designed to suppress. Jt was 
the policy of those statutes to subject the Postmaster-General to a rigid 
rule in the matter of contracts for the carrying of the mail; and that 
policy is practically overturned if a single fictitious bid remits the con- 
tract to his discretion. An unqualified direction that he shall contract 
mast be taken to signify that he shall contract according to the general 
rule of mail contracts, to-wit, after adveitisement and with the lowest 
bidder. (Act of March 3, 1825, section 10, 4 Stat., 104.) The 23d 
section of the act of July 2, 1836, (5 Stat., So,) especially provides for 
advertisement whenever it becomes necessary ^' to enter into a contract 
for the transportation of the mails at any other time than the annual 
letting,'' (temporary contracts alone excepted,) a provision which seems 
to have been contrived for such cases as that now under consideration. 

From an early period the law has required advertisements for mail con- 
tracts. See act of February 20, 1792, section 6, (1 Stat., 234;) act of 
May 8, 1794, section 6, (ibid., 358,-) act of April 30, 1810, section 8, (2 
Stat., 595,) and the acts above cited. The object is manifestly to get 
for the Government the benefit of competitiou. From necessity an ex- 
ception is allowed in thQ case of temporary contracts. (Act of July 
2, 1836, section 23.) But a construction which admits the fewest excep- 
tions and leaves the least to the discretion of the Postmaster-General, 
is most in accordance with the general policy of the law. 

I am thus brought to the third of the suggested answers, and adopt 
it as the most comformable both to the letter and to the general policy 
of the law. The most plausible objection to it is that it exposes the 
Department to the vexation of a second fictitious bid. But 1 do not 
feel authorized to reject a conclusion, otherwise satisfactory, for the 
Teason that it places a second effort to effect the contract in the same 
<langer as the first. 

On account of the loss of time in the first effort, the second offier of 
the contract must frequently be for less than a full term ; and it could 
not have been the intention of Congress to guard the less by precau- 
tions not thrown around the greater. The- failing bidder and his guar 
an tors are made liable for the whole difference between his bid and the 
amount for which, on his failure, the Postmaster-General contracts. 
45e 10 
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(Act of July 2, 1836, section 27.) It is not probable that Congress in- 
tended that the amount of this liability should depend on the mere dis- 
cretion of the Postmaster-General. There would be no ipconvenience, 
under present legislation, if the Department could make sure of the re- 
sponsibility of the guarantors. But I am informed that no precautions 
yet devised have been found effectual to this end. Congress can easily 
provide a remedy; and until that shall be done I see no way to protect 
the Department from any occasional imposition through fictitious bids. 
Hence, by way of specific answers to your questions, I am of opinion 
that you are not authorized to make any contracts, for the conveyance 
of mails, other than for '^ temporary service," except under, or in pur- 
suance of, bids received .after inviting them by advertisement. If the 
lowest bidder, at an *^ annual letting," fails to enter into contract and 
perform service, you cannot legally contract with the next lowest bidder 
who will agree to perform the service at his bid for the whole term, with- 
out re-advertising. It is not lawful, after once advertising and failing 
to secure a contractor, to contract with a party who has not been a 
bidder on a proposition informally submitted for the contract term. 
Your letter also contains thefoUowing inquiries: 
''Second. What meaning is to be attached to the word 'temporary' 
as used in the proviso to the 23d section of the act of July 2, 18361 
Can it be made to authorize a period of one year, so as to terminate a 
contract at the next annual letting; or is it limited to the time actually 
necessary to advertise, four weeks, and go through the process of open- 
ing, deciding, and awarding, as detailed in the law?" 

I am of opinion that, except in the case hereinafter mentioned, this 
word should not be construed to authorize a discretionary contract for 
a term extending beyond the time when the next annual letting will take 
effect, but that the Postmaster-General has a discretion within that limit 
to advertise immediately, or to Wait until the iime for the usual annual 
advertisement. The exception to thfs rule is when the exigency arises 
too late in the contract year for the advertisement and letting to be 
completed before the beginning of the next year, in which case th^ right 
to make temporary contracts extends through the succeeding year. 
This word must be construed not merely with reference to the class of 
. cases which has occasioned your present call for an opinion, but in refer- 
ence to any other case of an interruption in the regular mail service for 
which a temporary contract must provide. For illustration, in the ac- 
cidents to which mail service is liable, an interruption might occur six 
weeks before the time when the new regular contracts would take effect. 
Four weeks would be required for advertisement. Congress could not 
have intended to subject the Postmaster-General to the necessity in 
such a case of incurring the expense of advertisement for a service 
merely of two weeks, and, for so brief a service, it is not likely that ad- 
vertisement would produce bids advantageous to the Government. 
When, however, the occasion for a temporary contract arises so long 
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before the annual letting as to justify the expense of advertisement, and 

to make it probable that a saving to the Government would be effected 

by inviting bids, the Postmaster-General would no doubt feel disposed 

to conform as closely as possible to the general policy of the law^, which 

is that mail service shall be generally performed by the person who wall 

be bound to do it for the least money, after public advertisement. 

Yery respectfully, your obedient servant, 

A. T. Akerman. 
Hon. J. A. J. Creswell, 

Postmaster- Oeneral. 

i^OTE. — The various statutory provisions concerning mail transpor- 
tation, mentioned in the foregoing opinion, which were in force at the 
time it was written, have since been repealed by the act of June 8, 
1872, (17 Stat., 283.) This act contains the existing law relating to con- 
tracts for carrying the mail within the United States. (See sections 
243 to 266, inclusive.) 



CHECKS DEPOSITED BY BIDDERS FOR MAIL CONTRACTS. 

f Volume 13, pages 477-478. ] 

Tlie certified check or draft deposited b^ a bidder for the transportation of tbe mail, 
under the requirements of the 4th section of the act of March 3. 1871, where the con- 
tract is awarded to such bidder, should be returned as soon as ne files an acceptable 
bond to faithfully perform his contract. 
Bat if the check or draft was deposited by a bidder whose proposal was not accepted, 
• it should be returned as soon as the contract is awarded to another. 

Department of Justice, 

. July 2^^1871. 

SiE: Your letter of the 12tli instant calls my attention to the 4th sec- 
tion of the act of March 3, 1871, (16 Stat., 572,) making appropriations 
for the service of the Post- Office Department for the year ending June 
30, 1872. That section provides that bidders for the transportation of 
mails, where the bid exceeds five thousand dollars, shall accompany the 
bid with a certified check or draft for not "less than 5 per cent, on the 
amount that they would receive in any one year under such bid. In 
case any bidder on being awarded any such contract shall fail to enter 
into good and sufficient bonds to faithfully carry out such contract, such 
bidder or bidders shall forfeit the amount so deposited to the United 
States, for the use of the Post-Office Department; otherwise such draft 
or check so deposited shall be returned to the bidder to whom it be- 
longs." 

You request my opinion upon the questions, whether the check depos- 
ited by the accepted bidder' can be retained after the execution of the 
contract, in view of the fact that such contracts are sometimes perfected 
some days or weeks before they are to take effect, and when the Depart- 
ment cannot know whether the service contracted for will be fairly 
begun and performed; and what should be done with the checks or 
drafts deposited by persons who are xwiderbidf 
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The intent gf this statute is plain. The deposited check or draft is 
merely as security for the required bond, and has completed its office 
and should be returned to the bidder as soon as such bond is filed, no 
matter how long this may be before the commencement of the service. 
The deposit is to constrain the bidder to give the bond, and then the 
bond is to constrain him to perform the service. 

The drafts or checks deposited by persons who are underbid should 
be returned to them as soon as the contract is awarded. This award 
discharges the unsuccessful bidders, and their checks or drafts depos- 
ited for a contingency, which now cannot occur, go back to the depos- 
itors. 

Very respectfully, your obedient servant, . 

A. T. Akerman. 
Hon. J. A. J. Cbeswell, 

Postmaster- General. 

Note. — The 4th section of the act of March 3, 1871, referred to in thQ 
above opinion, is repealed by the act of June 8, 1872, (17 Stat., 283,) but 
its provisions are in the main supplied by section 253 of the latter act. 



case of DAVID QUINN— COMPROMISE OF CLAIM. 

[Volume 14, pages 183-186.1 

The Secretary of War is not authorized to pay the claimant in this case anything in 
compromise of damages alleged to have been sustained by him in connection with his 
contract of August 10, 1867, for removing rock at the entrance of Eagle Harbor, 
Michigan ; the authority of the former being restricted to paying for work actually 
performed by the latter. 

Department of Justice, 

February 8, 1873. 

Sm : I have the honor to acknowledge the receipt of your letter of 
J^anuary 24, 1873, inclosing a letter from David Quinn, dated Washing- 
ton, D. 0., January 15, 1873, offering to accept $25,000 in full satisfac- 
faction of a claim for work done at Eagle Harbor, Lake Superior, now 
pending in the Court of Claims. 

You request that the evidence on both sides be examined, and an 
opinion furnished, " whether the Department, in the light of the evidence 
filed, would be justified in accepting the proposition of Mr. Quinn, and 
also whether such action can be legally-taken." 

I am of the opini on that tha War Department has no power to pay 
a sum in compromise of any damages alleged to have been suffered by 
Mr. Quinn under his contract of August 10, 1867; the authority of your 
Department being restricted to payment for the work actually performed, 
and the amount of such payment being limited by the appropriation for 
the improvement upon which the work was performed. 

Under the provisions of the contract referred to, Mr. Quinn was to 
have finished his work on or before the 1st of October, 1868. It was 
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not completed at that date, and Mr. Qainn applied to the Engineer De- 
partment for an extension of time, which was refused. It appears from 
the evidence that the work had been delayed by his own default, owing 
to the failure of experiments made by him, because of the want of suita- 
ble materials, and from other causes, for which he and not the Govern- 
ment is chargeable. 

This contract provided, inter alia^ "That the said David Quinn, of 
Chicago, Illinois, shall remove the rock at the entrance of the harbor of 
Eagle Harbor, Michigan, and deposit it at such point as the engineer in 
charge may direct; the said David Quinn furnishing all labor, boats, ma- 
chinery, and appliances of every description necessary to remove the 
rock, so as to obtain a depth of not less than fourteen feet at low water, 
in conformity with the terms proposed in the advertisement inviting 
proposals for the improvement of Eagle Harbor, Lake Superior.'' For 
the removal of the rock named the said Brevet Colonel J. B. Wheeler, 
major of Engineers, agreed to pay fifty-eight dollars per cubic yard. 

It appears fro;n the testimony in the case that Mr. Quinn has been 
paid for all rock removed by him, and that the amount so removed 
was but 217 cubic yards. The advertisements for proposals stated that 
there were about ^'eighteen hundred and three (1,803) cubic yards of 
trap-rock to be removed,^' so that the small relative amount actually 
taken out is in itself an evidence of a want of diligence on the part of 
the contractor. 

la addition to the rock removed, however, there was an additional 
amount of preparatory work by drilling, and for this Mr. Quinn was 
entitled to compensation. 

In a report addressed to Major-General A. A. Humphries, Chief of 
Engineers, dated^December 24, 1868, by J. B. Wheeler, major of engi- 
neers and brevet colonel, who executed the contract with Mr. Quinn, 
the following appears : 

"In ]S"ovember I sent Mr. Bacon to Eagle Harbor to measure up the 
TTork done, and, under date of Fo^rember 19, he reports 197 cubic yards 
of loose rock and gravel and 20 cubic yards of broken rock removed } 
in all, 217 cubic yards 5 also from 400 to 450 holes drilled, which, allow- 
ing the average depth of 4 feet each, would give l,oOO feet of drilling 
done. The drilling can be done for one dollar and twenty-five cents 
per foot. Allowing him this liberal estimate, Mr. Bacon thinks that he 
has been paid in full for what he has done, in which I agree. 

"The 217 cubic yards, at $58, would amount to $12, 556 00 

"The 1,800 feet of dnlling, at $1.25, would amount to 2, 250 00 

Total 14, 806 00 

''Mr. Quinn has received 90 per cent, of his contract-price on 300 
cnbic yards, or $15,660, these payments being made, respectively, on 
May 13, July 24, and September 10, 1868, on estimates of Mr. Bacon.'^ 
In the report of ^' Henrj^ Bacon, assistant," referred to above, and dated 



150 OPINIONS OF THE ATTORNEYS GENERAL. 

December 7, 1868, he says : ** There are perhaps 400 to 450 holes drilled, 
averaging not over four feet each, or 1,800 feet. The highest estimate 
of the cost of such drilling is $1.25 per foot. Very many of these holes 
-will be found useful in the progress of th6 work." 

I do not regard the mere cost of drilling as the standard of compen- 
sation to the contractor for the preparatory work. He should be paid, 
subject to the limit of the appropriation, for the value of this work to 
the Government; which value should be ascertained by comparing the 
preparatory work in amount and importance with the work completed, 
reference being had to the contract-price, and by an estimate of the 
usefulness and effect of it in the subsequent progress of the work. In 
the present incomplete state of the evidence I am unable to estimate 
what the value of this preparatory work has been. 

In conclusion, I would say, in answer to your inquiry, that in the 
light of the evidence filed, "your Department would not be justified in 
accepting this proposition of Mr. Quinn." You are not authorized to 
make any payment to him except for work actually performed. His 
contract provided for the payment to him of fifty-eight dollars per cubic 
yard for the removal of rock. He has been paid for all the rock which 
he removed, and the evidence in the case does not show that the pre- 
paratory work which he did amounted in value, and in eicess of the 
sum paid him for it, to $25,000, the amount which he offers to receive 
in settlement of his claim. 

Yery respectfully^ 

Geo. H. Williams. 
Hon. Wm. W. Belknap, 

Secretary of War. 



CONTRACTS WITH THE POST-OFFICE DEPARTMENT. 

[Volume 15, pages 226-229.] 

Ad advertisemeot for proposals (under section 3709 Rev. Stat.) for furnishing the Post- 
Office Department with postage-stamps may, in the discretion of the Postmaster- 
General, be limited to '* steel-plate engraver and plate printers ; " the purpose of 
the limitation being tp confine the submission of proposals to such persons only as 
can satisfactorily furnish the articles needed. 

Where the advertisement requires the proposals to be made on blank forms furnished 
by the Department, the omission or erasure of immaterial words in the proposal of 
a bidder does not affect the validity of his bid. 

An award of contract, by the issuance of an order of the Postmaster-General in the 
usual way and its transmittal to the bidder, thus indicating the acceptance of his 
proposal, is sufficient, and, when received by the latter, the award thus made is 
beyond recall, and the agreement is complete and binding upon the Government. 

It makes no difference in such case that a more formal contract was contemplated to 
be entered -into, but has not been executed by the bidder, if the failure be not 
attributable to his default. 

DEPARTMENT OF JUSTICE, 

April 17, 1877. 

Sir: In answer to your letter of the 9th instant, inquiring, first, 
whether the limitation in the advertisement made by the Post-Office 
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Department for proposals from "steel plate engravers and plate print- 
ers" for furnishing the Department with postage-stamps (such limita- 
tion being in accordance with the uniform practice of the Department 
iu like cases, as these persons alone were competent to furnish to the 
Department satisfactorily the article of supply needed by it) was im- 
pliedly authorized by law, and met the spirit and intent of the adver- 
tisement required by the 3709th section of the Eevised Statutes, 1 have 
tlie honor to reply: 

In my opinion such limitation was proper, if it was intended to con- 
fine an answer to the proposals to such persons only as could satisfac- 
torily furnish the article of supply needed. The manner of advertising 
is left by the law to the discretion of the Department advertising. No 
particular form is prescribed, and it is indicated by other sections of 
the statutes that contracts are to be performed by those who make them, 
and are not to be the subjects of traffic or transfer. (Rev. Stat., see. 
3737.) It is, therefore, necessary that they should be made with those 
who, from their capacity, are competent to render the service to be per- 
formed, or from their business are able to furnish from its resources 
that which they contract to supply. By section 3709 of the Revised 
Statutes, when immediate delivery of articles to be furnished or per- 
formance of service is required by public exigency, the articles or serv- 
ices required may be procured by open purchase or contract, but they 
are to be so procured at the plaees and in the manner in which such 
articles are usually bought and sold or such services engaged between 
individuals. In regard to the procurement of naval supplies, by sec- 
tion 3722 it is provided that " no person shall be received as a contractor 
who is not a manufacturer of, or regular dealer in, the articles which 
he engages to supply.'' 

While there is no express provision as to the persons with whom the 
Postmaster General shall contract or to whom he shall by advertise- 
ment address his proposals, he is justified in doing so to those who 
are able to do the work or furnish the supplies which he needs in his 
Department. In such a matter he will exercise his own discretion as 
to that which shall be for the best interests of the public, and will carry 
out the policy of the statute by thus limiting his advertisements when 
he shall deem it expedient so to do. If, knowing the articles needed 
and knowing that they can only be supplied by particular classes of 
persons, he sees fit to limit his advertisement to them, he may properly 
do so. Contracts thus made will not ordinarily be the subject of traffic 
or of transfer, but will be performed by those with whom they are made. 
Iu the present case, if, deeming that the article which he desired, to wit, 
postage-stamps, could only be supplied, by "steel-plate engravers or 
plate printers," he saw fit to limit his advertisement to them, he might 
properly do so. 

In answer to your second inquiry, "Whether it was proper for the 
Postmaster-General to disregard the erasure in the proposal of the Con- 
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tinental Bank-Xote Company in making the award of the contract to said 
company," I have the honor to reply: 

That while by the advertisement it is required that proposals to be 
made should be made on blank forms furnished by the Department, yet 
that the omission or erasure of immaterial words in the proposal of the 
bidder cannot affect the validity of his bid. By the advertisement, the 
bid was not to be made by items, but as a whole. It was to be subdi- 
vided into items, but this was only the means by which the amount of 
the bid was to be ascertained. Made as a whole, it was also to be 
accepted as such^ and when the advertisement and proposal are taken 
together, it will be observed that the omission of the words "of any 
item thereof" is immaterial, because the bid itself was not made io 
items, nor did the advertisement invite any such bid. 

In answer to your third inquiry, " Did the award of the contract, as 
shown by the order of the Postmaster- General, which is the only form 
of order used by the Department in like cases to indicate the accept- 
ance of the proposal, as well as the award of the contract, and as further 
evidenced by the letter of the Postmaster-General (a copy of which is 
inclosed and marked Exhibit E), make and constitute a valid contract 
with the Continental Bank-Note Company binding upon the Govern- 
ment," I have the honor to reply : 

The award made was according to the terms of your inquiry, in the 
usual form, and its transmittal indicated the acceptance of the proposal^ 
as well as the award of the contract, by the Postmaster-General. By 
such an award it must be deemed that the Postmaster-General has 
passed upon all the questions upon which it was his official duty to pass 
in making it. Such award and the transmittal of it was in the nature of 
the acceptance of an offer. That an offer made and accei)ted constitute, 
between parties competent to contract, a contract, is entirely clear. 

Such a transaction is not the less a contract because at some time 
after signing the award and transmitting it the Postmaster-General 
determined to recall it. Whether this time was the same afternoon or 
the next day is unimportant. It was not in fact recalled until informa- 
tion of the acceptance had been transmitted to the parties who had 
made the bid. The award was transmitted in the usual course of 
business j and when received by the party whose offer was accepted 
the contract was complete. The award thus made was in the nature of 
a preliminary contract, but it was not the less therefore a contract* 
It provided that the bidder, within ten days after being called upon to 
do so, should execute a more formal contract. This the bidder has not 
done; and on the 30th of March he was informed that his bid was 
annulled. But he has in no respect failed in any duty upon his part. 
He has apparently been willing at all times to execute the more formal 
contract which is contemplated by the proposal. If he has, not done 
this, because he has been informed that his bid has been annulled, he 
is in no default. 
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If I am correct in holdiDg that the transaction of the 14th of March 

constitutes a valid contract with the Continental Bank Note Company, 

in whose favor the award is made, the fact that such company has not 

executed the more formal contract contemplated by the proposal, and 

the fact that a letter has been written by the Postmaster-General 

annulling the contract, are alike unimportant. The Continental Bank 

^ote Company is entitled to the benefit of its contract as one by which 

the Government is bound. 

Very respectfully, your obedient servant,* 

Chas. Devens- 
Hon. David M. Key, 

Postmaster- General. 



FIFTEEN PER CENT. CONTRACTS. 

[Volnme 15, pages 235-246.] 

By act of March 3, 1871, chap. 113, sec. 2, Congress appropriated $500,000 for the con- 
struction, nnder the direction of the Secretary of State, of the south wing of a build- 
ing designed for the accommodation of the State, War, and Navy Departments. 
Appropriations were subsequently made for continuing and completing that wing- 
and also for the construction of other wings of the same building, the expenditure 
of the latter of these appropriations being placed under the direction of the Secre- 
tary of War. On the 16th of November, 1871, a contract, with the approval of the 
Secretary of State, was made with O., by which the latter was to furnish from cer- 
tain quarries and deliver at the site of the building all the granite required for the- 
south wing, and also all the granite which might be required for the entire building 
or any additioual part thereof, when the construction of the same should be author- 
ized. " The contractor, O., was also to furnish all the labor, tools, and materials- 
necessary to cut, dress, and box at the quarries all the granite ; in consideration of 
which he was to be paid the full cost of said labor, tools, and materials, together 
with the insurance on the granite, increased by 15 per centum of such cost : Hel(C 
that the contract is not binding upon the United States as to the appropriations, 
made subsequently to the act of March 3, 1871, except so far as it has been adopted 
and acted upon by those to whom the expenditure of such appropriations was con- 
fided, and that the present Secretary of War is not bound to adopt and carry it out 
as to appropriations intrusted to him. 

To be " authorized by law," within the meaning of section 10 of the act of March 2,. 
1861, chap. 84, (section 3732 Rev. Stat.,) a contract must appear to have been made 
either in pursuance of express authority given by statute, or of authority necessa- 
rily inferable from some duty imposed upon, or from some power given to, the person 
assuming to contract on behalf of the Government. 

Authority to contract for the completion of an entire structure, the plan of which 
has been determined on, cannot be inferred from the mere fact that an appropriation 
of a certain sum to be expended on the structure has been made. Hence a contract, 
though it might be good to the extent of such appropriation, could not be made tO" 
affix itself to future appropriations and control their expenditure. A contract of 
this character would be in violation of the spirit of section 3, act of July 25, 1868^ 
chap. 233, (section 3733 Rev. Stat.,) if not of its express terms. 

The aforesaid contract with O., as regards the cutting and dressing of the stone, isi 
not a contract for "personal services," within section 10 of the act of March 2, 1861,. 
chap. 84. 

Qu^e, whether the provision in that section for the advertisement of purchases and 
contracts is directory merely, or whether the failure to make such advertisement 
avoids the contract. 

In view of the action of Congress since the date of the contract with O. and other 
circumstances, (though not amounting to a ratification of the contract): Advised 
that, whatever may have been the irregularity in its inception by reason of insuffi- 
cient advertisement, the Secretary of War is justified in proceeding with the con- 
tract as it now exists to the extent of the appropriations in his hands, or as it may 
be modified, should he deem it proper to do so. 
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O. having given a power of attorney to S., coupled with an interest in the perform- 
ance of the contract, by which power S. was to sign and receipt for all moneys due 
under the contract: Held that this was a transfer of the contract within section 14 
of the act of July 17, 1862, chap. 200 ; yet that, although the Government may avail 
itself of such transfer to annul the contract under the provisions of that section, it 
is not compelled to do so. 

Department of Justice, 

April 27, 1877. 

Sir: In answer to your communication of the 3d instant, in reference 
to the contract made by the State Department with Albert Ordway, I 
have the honor to reply : 

This contract* was made under the act of March 3,1871, (16 Stat., sec. 
2, p. 494,) by which it was provided : 

" That the sum of five hundred thousand dollars be, and hereby is, 
appropriated, out of any moneys in the Treasury not otherwise appro- 
priated, for the construction, under the direction of the Secretary of 
State, on the southerly portion of the premises nOw occupied by the 
War and IS'avy Departments, a building which will form the south wing 
of a building that, when completed, will be similar in the ground plan 
and dimension to the Treasury building, and provide accommodations 
for the State, War, and Kavy Departments ; the building to be of such 
kind of stone as may be hereafter determined by the concurrent decision 
of the Committees of Public Buildings and Grounds of the Senate and 
House of Eepresentatives ; three stories in height, with basement and 
attic, and of fire-proof construction ; the plans to be approved by the 
Secretary of State, the Secretary of War, and the Secretary of the 
Navy before any money is expended under the provisions of this act.'' 

In addition to the act of March 3, 1871, the following acts were sub- 
sequently passed in relation to this building : An act of May 18, 1872, (17 
Stat., 126,) by which $200,000 was appropriated for continuing the same 
work during the balance of the then fiscal year ; an act of June 10, 1872, 
(17 Stat., 352,) appropriating $800,000 for the continuation of the same 
work, and also $400,000 for the east wing ,• an act of May 3, 1873, (17 
Stat., 523,) appropriating $1,500,000 for continuing the work on the new 
State, War, and Kavy Department building; an act of June 23, 1874, (18 
Stat., 229,) appropriating $700,000 for continuing the construction of 
the same building; an act of March 3, 1875, (18 Stat., 391,) appropriating 
$50,000 for completing the south wing under the direction of the Secre- 
tary of State, and $700,000 for continuing work on the east wing under 
the direction of the Secretary of War; an act of July 31, 1876, (Ses- 
sion Laws of 1875-76, p. 110,) appropriating $350,000 for continuing 
the building under the direction of the Secretary of War ; and an act 
of March 3, 1877, appropriating $250,000 for the east wing and $150,000 
for preparing granite for the construction of the north wing, both such 
appropriations to be expended under the direction of the Secretary of 
War. 

The contract in question was made on the 16th day of November, 
1871, between the Supervising Architect of the new State Department 
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building, Mr. Alfred B. MiiUett, of the first part, with the assent of the 
Secretary of State, and Albert Ordway, of the second part. By it the 
party of the second part agreed to furnish, from certain quarries named, 
and deliver at the site of the building, all the granite that might be re- 
quired for the ext-erior walls of the supervstructure of the south wing of 
the building, at such times and in such quantities as might from time 
to time be ordered by the party of the first part; and further agreed to 
furnish from the same quarries, at such times as might be ordered and 
on the same terms, all the granite which might be required for the 
exterior walls of the superstructure of the entire building, the walls of 
the court yard alone excepted, when the construction of the same or 
any additional part thereof might be authorized. 

The agreement made between the parties as to the mode in which the 
granite should be furnished and payment made is not important to the 
question before us. 

The party of the second part further agreed to furnish all the labor, 
tools, and materials necessary to cut, dress, and box at the quarries all 
the granite in such manner as might be directed by the party of the -first 
part, and also shops and sheds sufficient to accommodate one hundred 
granite-cutters, with a proper proportion of other mechanics. 

In consideration of this, the party of the first part agreed to pay, or 
cause to be paid, the full cost of said labor, tools, and materials, and 
also the insurance on the granite, increased! by 15 per centum of such 
cost ; and a penalty was agreed to be paid by the party of the second 
part in case of failure to perform any of the agreements upon his part. 

The contract further contained a lease of the quarries to the party of 
the first part, under which the party of the first part was entitled to enter 
and take granite from thS quarries, in case the party of the second part 
failed to perform the conditions of his agreement. 

Under this contract it is claimed by Mr. Ordway that if any appro- 
priation is made towarji the completion either of the south wing of the 
building contemplated or of the remainder of the entire structure, the 
contract thus made by him so affixes itself to that appropriation that he 
is entitled to have, his contract carried out to the extent of the appro- 
priation. He does not claim that the contract binds the United States 
to pay more than is appropriated, and agrees that if no further appro- 
priation is made the contractor will have no claim against the United 
States for his failing to receive orders for the stone, or for the dressing 
thereof, necessary to the completion of the building. It will be ob- 
served, however, that the claim as made by him is that the person who 
succeedsi^o the office held by the Secretary of State at the time when the 
contract was actually made, or who succeeds to the duties of that officer, 
has himself no duty to perform except to see to the faithful perform- 
ance of this contract as made by his predecessor. 

The result of such a construction necessarily is, that the officer 
charged with the expenditures of all subsequent appropriations finds 
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his whole action controlled and anticipated by the action of an officer 
who had preceded him, and to whom only the expenditure of a single 
appropriation had been intrusted. This construction treats the mischief 
intended to be guarded against by the statutes of the United States as 
being an attempt only to render the United States presently liable. It 
regards the contract as good in case an appropriation is provided, al- 
though it contemplates that an appropriation shall be made before it 
becomes operative. 

By the act of March 2, 1861, (12 Stat., p. 220, sec. 10 ; Eev. Stat., sec- 
3752,) it is provided : 

^'1^0 contract or purchase on behalf of the United States shall be 
made, unless the same is authorized by law oris under an appropriation 
adequate to its fulfillment, except in the War and IS'avy Departmentp, 
for clothing, subsistence, forage, fuel, quarters, or transportation, which, 
however, shall not exceed the necessities of the current vear." 

Two classes of contracts are authorized by this section : one, where the 
contract is authorized and an appropriation sufficient for its fulfillment 
is provided for; the other, where no appropriation sufficient to the 
completion of the contract is made. That this contract (if the extent 
and construction be given to it which is claimed by the contractor) was 
made under an appropriation adequate to its fulfillment is not contended ; 
and it is only necessary, therefore, to consider whether it was author- 
ized by law. 

It has been said by some of my predecessors that the prohibition of 
the statute is so direct and comprehensive, that an authority to contract, 
where no appropriation adequate to the fulfillment of the contract is 
made, should be expressly conferred. (4 Opin., 600; 9 Opin., 18.) 
Without discussing this question, however, in order that a contract 
should be authorized by law it must appear either that express authority 
was given to make such contract, or that it was necessarily to be in- 
ferred from some duty imposed upon, or from some authority given to, 
the person assuming to contract on behalf of the United States. If the 
statute had directed that the Secretary should erect or contract for the 
erection of the building described, whose dimensions and plan were to 
be ascertained in the mode indicated by the original act, such authority 
inight perhaps be inferred ; or if such direction so to erect was given, 
provided such erection could be made for a certain specified sum, the 
authority to contract for the erecticm of the entire building (provided 
that the contract could be made within the' limit indicated by the act of 
Congress) might also be inferred. When all that is done is the appro- 
priation of a certain sum to be expended on a certain structure, the plan 
of which has been determined on, the authority to contract for the com- 
pletion of the whole structure cannot be inferred. The contract is good 
to the extent of the appropriation made, and just so far as such appro- 
priation is adequate to its fulfillment. So far as it undertakes to do 
more than this, it is invalid. Kor can such a contract be binding so* 
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as to affix itself to future appropriations, even if it is subject to the con- 
tingency that such appropriatioDS shall be made. A contract to pay for 
articles which would become necessary to a public work already entered 
upon in the course of its progress was held to be of no validity, even 
though it provided that such contract should depend for its validity 
upon the contingency that an appropriation should be made, and such 
appropriation was in fact thereafter made. (" Piles for dry dock,'' 4 Opin., 
490.) 

In the act of March 3, 1871, under which this contract was made, 
there was no authority given to erect the entire south wing of the build- 
ing or to contract for it. The sum of $500,000 was appropriated toward 
the construction of ,a building which would form, when completed, the 
south wing of a larger structure thereafter wards to be erected. 

There was no direction to the Secretary to erect the whole of the 
south wing (far less the entire structure contemplated) or to contract 
for it. So much money was put into his hands for a contemplated struc- 
ture. That he was entitled to use toward such a structure only after 
the plans had been agreed upon in the manner provided for by the act. 
If, after such plans were made and approved, the sum could not have 
been used advantageously because inadequate to the completion of the 
structure, it could not therefore be inferred that the authority of the 
Secretary was extended so that he was authorized by law to contract 
for the entire structure, or to make a contract which could be extended 
to the entire structure, subject only to the contingency of subsequent 
appropriations. If the appropriation confided to him could not have 
been used advantageously until the erection of the whole structure 
should be provided for, that would not give him authority to erect the 
entire structure or Uo contract for its erection. It would render it neces- 
sary for him to delay expenditures until such provision should be made. 

The inconvenience of constructing, or attempting to construct, a build- 
ing without at its commencement making a contract which shall fully 
provide for its completion is obvious. That, unless this is done, the 
edifice may be, instead of a symmetrical structure, an inharmonious 
patch- work, is also apparent. But this does not give authority by neces- 
sary inference to make such a contract. In many instances Congre^ 
has given authority to complete the work which it has proposed to do; 
but that authority cannot be inferred because it may appear upon care- 
ful examination by those who are charged with the appropriation that 
such authority would be judicious and desirable. 

I am, therefore, of opinion that this contract, if it can properly be 
construed as extending to all appropriations made for the entire struc- 
ture, is invalid as not having been authorized by law. This view is for- 
tified by the statute of July 25, 1868, (Rev. Stat., sec. 3733,) by which it 
is provided : 

"No contract shall be entered into for the erection, repair, or furnish- 
ing of any public buildiug, or for any public improvement, which shall 
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bind the Goverument to pay a larger sum of money than the amount 
in the Treasury appropriated for the specific purpose." 

Even if this contract does not bind the Government to pay a larger 
sum of money than the amount. appropriated for the specific purpose, if 
the construction be given to it which is claimed by Mr. Ord way it binds 
the Government either to pay this larger sum, or else not to continue 
to complete the structure which it is proposed to erect; because, accord- 
ing to his theory, if further appropriations be made his contract aflSxes 
itself at once to those appropriations. Such a contract is in violation 
certainly of the whole spirit of this latter statute, if not in absolute vio- 
lation of its express terms. 

I am, therefore, of opinion that the Secretary is not obliged to carry 
out this contract as made With Mr. Ordway so far as the appropriations 
intrusted to him are concerned, and that the contract does not have 
binding force so far as it concerns subsequent appropriations, except so 
far as it may have been adopted and acted upon by those to whom the 
expenditure of such appropriations lias been confided. 

It is, perhaps, unnecessarj^ to consider the question whether this con- 
tract is or is not invalid upon the ground that it was not made upon 
such advertisement as is contemplated by the act of March 2, 1861 • 
That statute provides for advertisement, except where the public exi- 
gency requires the immediate delivery of the articles or the performance 
of the service. Even if the authority be given to the officer of the Gov- 
ernment to determine when the exigency exists which allows him to dis- 
pense with the advertisement, such exigency cannot be extended by 
him beyond one of time only. It is quite clear that no immediate public 
exigency necessitated the imnlediate delivery of the stone or the per- 
formance of preparing anddressing the same; and, in fact, such imme- 
diate delivery or performance was riot contemplated. The material 
which was advertised for was granite in the rough ; but this forms but 
a small portion in value to that which was covered by the contract — not 
more than one-twentieth part. There was no advertisement for doing 
the large and expensive work of cutting and dressing the stone. The 
contract is to be taken as a whole, and that portion of it deemed valu- 
able by the contractor relates entirely to cutting and dressing the stone, 
which constitutes nineteen-twentieths of the expenditures to be made* 

It would seem that this work of preparing the stone was treated as 
coming within the exception of '^ personal service,'' which may be con- 
tracted for without advertisement. If such latitude is given to this ex- 
ception, nearly every contract, except for rough materials, may be treated 
as one for personal service; as skilled and unskilled labor, and gener- 
ally both, are needed in the performance of the larger number of Gov- 
ernment contracts. It is not susceptible of being thus widely construed. 
A contract for personal service is one by which the individual contracted 
with renders his personal service to the Government through its agents^ 
thus himself becoming the servant of the Government. The contractor 
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was not such a servant. His performance of his contract was not a 
personal service, and the workmen employed by him were not in any 
sense personal servants to the Government. They rendered no service 
to it; they were under the control of none of its officers, and did no work 
for it. The aid which tl^ey rendered the contractor in doing for the 
Government that which he agreed to do was, perhaps, personal service 
to him in the performance of his contract, but was not a personal serv- 
ice to the Government. The contract thus made for the dressing of the 
stone was made without any compliance with the law. Whether or not 
the provision for the advertisement of purchases and contracts is direct- 
ory merely upon the officers of the Government, or whether the failure ta 
make such advertisement will avoid the contract, is a question still much 
discussed. It is not necessary to decide it in this case, as, upon the 
other ground, I am of opinion that the contract is not obligatory upon 
the United States, except so far as it has been acted upon and assented 
to under each subsequent appropriation. 

Fowler's case (3 C. of CI. Eep., 43) is, to some extent, adverse to the 
view I have here expressed. In this it was held that, where Congress 
had authorized the enlargement of the Library of Congress in a certain 
specified manner, and appropriated $160,000 for that purpose, to be ex^ 
pended by the direction of the Secretary of the Interior, and the Secre- 
tary, without advertising, had contracted for the extension to the 
amount of $169,000, such contract was legal. The decision in this case 
was given by a divided court. The case was never carried further, and 
was not rediscussed in the Supreme Court. 

With much respect for the majority of that court, I am compelled to 
agree with the dissenting opinion which was given in that case. 

It remains only to be considered whether it is shown that this con- 
tract has been so ratified by subsequent legislation that it must be 
deemed now obligatory on the United States. 

It is not doubted that the legislative power, which has directed in 
what manner contracts shall be made, may also legislate to give vitality 
to those made without authority or in disregard of the regulations which 
it has prescribed. It should in such case distinctly appear that there 
has been an intent to so ratify the contract while yet executory in its. 
character and still* unperformed as to impose upon the officers of the 
United Statutes the duty of executing it thereafter. 

Upon examining the statutes which follow that of March 3, 1871, 1 
do not find any legislative ratification of such a character of this con- 
tract. Nothing is anywhere said in relation to it. The acts proceed 
only to continue the appropriations, and to transfer the expenditure of 
them from the Secretary of State to the Secretary of War. 

I am, therefore, of opinion that the contract with Albert Ordway has- 
no obhgatory force and effect upon the United States, so far as it con- 
cerns appropriations made for the several portions of the building sub- 
sequently to the appropriation of March 3, 1871, except so far as it has- 
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been recognized and acted upon by giving orders proceeding from the 
Secretary or officer to whom the expenditure of the subsequent appro- 
priations was intrusted. 

While there is no such ratification of the contract that it is com- 
pulsory that you should now proceed to execute it, it is proper to f on- 
4sider whether, under the legislation which has taken place since it was 
made and in view of the history of this and similar contracts in con-' 
iiection with such legislation, you are now justified in proceeding with 
it without further advertisement to the extent of the appropriations in 
your hands, should you deem it advisable for the^est interests of the 
United States so to do, or if such modifications can be made in the con- 
tract as shall render it, in your opinion, advisable so to proceed. 

It is clearly important that the whole structure be made of material 
from the same quarry with that first used. The contracts known as 
the "15 per cent, contracts,'' (in which that of Mr. Ordway is included,) 
have been the subject of frequent public discussion. While I have not 
been informed that any formal report had been made to Congress di- 
rectly, or to the Committee on Appropriations, of the terms of this 
contract, it was a public and well-known fact that under contract^ of 
this character the erection of most, if not all, of the public buildings 
then being constructed was proceeding. These contracts have also 
been the subjects of investigation and report by committees of Con- 
gress. They have not been ordered to be annulled, or the Secretary 
directed not to proceed to execute them. On the contrary, appropria- 
tions towards the completion of the structure provided for by this con- 
tract have continued to be made. 

Under these circumstances, whatever may have been the original 
irregularity in their inception by reason of insufficient advertisement, 
I consider that you are justified in proceeding with, this contract as it 
now exists, or as it may be modified, if you deem it proper so to do. 

Your letter contains the further inquiry, "whether, under the 14th 
section of the act of July 17, 1862, the interest secured to J. Cond.it 
Smith in the contract with Albert Ordway, dated November 16, 1871, 
and subsequent orders given under the same by reason of the power of 
attorney given in 1874 by Albert Ordway to said Smith, has worked 
such a transfer of interest as to annul the contract in question." 

By the statute referred to in your inquiry, it is required," that no 
contract or order, or any interest therein, shall be transferred, by the 
party or parties to whom such contract or order may be given, to any 
other party or parties, and that any such transfer shall cause the an- 
nuliment of the contract or order transferred so far as the United States 
are concerned." 

I am of opinion that there has been such a transfer by Mr. Ordway 
as enables, upon this ground, the United States to avoid this contract. 
An irrevocable power of attorney was given by him to J. Condit Smith, 
by which Smith was to sign and receipt for all moneys due under said 
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contract; and this power was not only nominally but actually irrevoca- 
ble, and Smith clearly had an interest in the performance of the con- 
tract. The statute in question is, however, intended only for the benefit 
of the United States; and while it is said that such transfer sliall cause 
the annuUment of the contract or order transferred, it is intended only 
that it shall do so in case the United States declines to recognize such 
transfer. While, therefore, the United States may avail itself of such 
transfer to annul the contract, it is not compelled so to do. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. Geobge W. McCeaey, 

Secretary of War, 



FIFTEEN PEE CENT. CONTRACTS. 

[Volame 15, pages 253-258.] 

The contract made with C. P. Dixou, October 10, 1873, for granite, and for cutting 
and dressing the same, for the Philadelphia post-office building, is not obligatory 
open the United States so far as it now remains executory and unperformed, and 
the Secretary of the Treasury need not proceed with it under the appro^mations in 
his hands, unless he deems it for the interests of the Government to do so. 

Advertisement for proposals having been mad.e for the rough stone from the quarry, 
bat not for the cutting and dressing of it, before letting the said contract : Held 
that the cutting and dressing were not within the exception of ^^ personal services'' 
in section 3709 Rev. Stat., and that such advertisement did not meet- the require- 
ments of said section as regards the contract actually entered into. 

The "public exigency" contemplated by that section is one of time only. 

The provision in same section requiring articles or services to be obtained by "open 
purchase or contract at the place and in the manner in which such articles are 
usually bought and sold, or such services engaged between individuals,'' does not 
apply to a contractor with tbe United States. 

Department of Justice, 

May 3, 1877. 

SiE: In answer to your letter of the 6tli ultimo, making certain in- 
quiries on the subject of the contract with C. P. Dixon for granite, and 
for catting and dressing granite, for the Philadelphia post-office build- 
ing, I have the honor to reply : 

The whole subject of the " 16 per cent, contracts,'' as they are termed, 
(in which the contract with Mr. Dixon is included,) was carefully con- 
sidered by nie in an opinion to the Secretary of War of the 27th uUimo, 
in answer to a communication from him dated the 3d ultimo. Of that 
opinion I have already furnished you a copy ; and I beg that it may be 
considered in connection with this letter, as the answer there given 
furnishes the reasons for my reply to most of the inquiries in your com- 
munication. 

The act of June 8, 1872, authorized the Secretary of the Treasury to 

purchase a site for a post-office in the city of Philadelphia, and to erect 

a building thereon at a cost, including the cost of the ground and 

premises so i)urchased, not exceeding the sum of $1,500,000. Ko ap- 

456 11 
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propriation was made by this act; but by the act of March 3, 1873, 
the limitation upon the cost of the building and its site was raised to 
$3,000,000^ and the sum of $1,500,000 was appropriated to purchase the 
site and commence the erection of the building. The act of June 23, 
1874, further appropriated the sum of $750,00, and limited the cost of 
the building, exclusive of the site, to $4,000,000. Appropriations have 
since been made for the continuance of the work in various amounts, 
but the limitation upon the cost of the building has not been in any 
way altered. 

The contract with Mr. Dixon was made on the 10th day of October, 
1873, between Mr, Mullett, as Supervising Architect of the Treasury, 
acting by authority of the Secretary of the Treasury, and Mr. Dixon. 
It was not a contract that the building should be erected for any spe 
cific sum, but bound the contractor to furnish stone, and the dressing 
of the same, upon terms therein stated, for the completion of the struc- 
ture, as such stone might be ordered from time to time by the Secre- 
tary of the Treasury. It was a contract, therefore, entirely indefinite 
as to the amount of expenditure which might be incurred under it; and 
it is understood to be claimed by the contractor that it so affixed itself 
to all appropriations which might subsequently be made for the con- 
struction of the building, that h^ under it is entitled to furnish the 
stone, and the dressing of the same, upon the terms therein stated, no 
matter what may be the amount of expenditure involved. 

Assuming that a contract might have been made which would have 
been authorized by law, if made for the erection of the building for the 
sum or sums named in the act of appropriation, it does not follow that 
a contract of this character, if such construction can be given to it as is 
claimed, could properly haVe been entered into. If it were so, the limi- 
tation upon the cost of the building and site imposed by Congress would 
be entirely annulled, and the ITnited States involved in an indefinite 
expenditure for the building in question. 

I am of opinion that this contract is not obligatory upon the United 
States, except so far as orders have been given under it, and it has been 
recognized by the successive Secretaries of the Treasury since it was 
made ; that it cannot have the effect claimed for it by the contractor 5 and 
that you are not now obliged to recognize it and carry it out to the ex- 
tent of the appropriations now in your hands, or which may hereafters 
come to your hands, unless you are of opinion that such a course is de. 
manded by the interests of the United States, or unless such modification 
may be made in the contract as shall render it, in your opinion, expedi- 
ent that it be carried out to the extent of the appropriations in your 
hands. Unless the contract was made by the Secretary of the Treas- 
ury within the limits imposed by law, he did not have authority to bind 
his successors, or to make a contract which should affix itself to subse- 
quent appropriations made by Congress. It was in his power only to 
provide for the expenditure of the sum which was placed in his hands 
for the erection of the structure and purchase of the site. 
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1 proceed to answer the inquiries proposed in your letter seriating 

The first and second inqairies are, ^* Whether these oontracts thns 
entered into were authorized by law, in view of section 3709 Rev, Stat., 
which provides that all purchases and contracts for supplies or services, 
&c., shall be made by advertising, &c., there having been no advertise- 
meat for the cutting of the granite, but only for the stone rough from 
the quarry,'' and "Whether, under the same section, 3709 Rev, Stat.^ 
these contracts for cutting granite can be construed as coming within 
the exception as being for 'personal services.'" 

Xo such advertisement as was required by law was made for the con- 
tract in question. The advertisement only called for proposals for fur- 
nishing the rough stone, while the contract as actually entered inta 
embraced an amount from ten to twenty times as large for the cutting 
and dressing of the stone. 

This contract for cutting and dressing the granite cannot be con- 
sidered as coming within the exception <' for personal services," as the 
men actually doing the work were not servants of the United States,, 
and the contractor himself was bound by the terms of his contract only 
with the United States, but was not its personal servant. 

The third and fourth inquiries are '*' Whether, upon the facts stated,"' 
(in Mr. French's letter,) 'Hhe contracts for cutting granite cait be con- 
sidered as coming within the provisions of the same section, 3709 Bev. 
Stat., as being * required by the public exigency,'" and "Whether the 
decision of the Government officer making such contract is conclusive 
that the 'public exigency ' did exist." 

The "public exigency" contemplated by this section is one of time 
only. While the officer intrusted with making the contract may be 
entitled himself to adjudicate whether or not the facts are such as to 
require immediate delivery of the articles contracted for, or the imme- 
diate rendering of the service desired, yet the exigency cannot be ex- 
tended beyond that of time only, and if he adjudicates any other state 
of facts to be an exigency he is not proceeding within the authority 
given him by law. 

That there was no exigency of time in the present case is clear frcuk 
the character of the contract itself, which contemplated that it might 
be many years before the articles contracted for would be furnished,, 
and the contract itself did not purport to be made upon any exigency 
of time. 

The fifth inquiry is, "Whether, if such 'public exigency' must be 
deemed to have existed, the contract is binding upon the United States, 
if the articles or service were not procured by the contractor 'by open 
purchase or contract at the place and in the manner in which such arti- 
cles are usually bought and sold, or such services engaged, between in- 
dividuals,' as provided in the last clause of said section 3709." 

An answer to this inquiry is perhaps superfluous in connection with 
the answers heretofore made. I do not understand that the prohibition 
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upon the officers of the United States to obtain articles or service except 
by " open parchase or contract at the place and in the manner in which 
such articles are usually bought and sold, or such services engaged be- 
tween individuals,'' applies to a contractor with the United States. 

The sixth inquiry is, '' Whether these contracts, in view of sections 
3732 and 3733 Eev. Stat., so far as they extend beyond the current 
financial year during which they are executed, can be held as binding 
upon the United States;'' and the eighth inquiry is, "In what manner 
such 15 per cent, contracts, so far as unfinished, if held to be illegal, can 
jbe Avoided by the Secretary of the Treasury!" 

The answer to these inquiries is given in the earlier portion of this 

^plnibn. I am of opinion that these contracts are not obligatory upon 

^the United States, so far as they now remain executory and unperformed, 

: and that you are now entitled to decline to proceed with them so far as 

the appropriations in your hands are concerne<l, unless you shall deem 

it for the interests of the United States so to proceed. 

The seventh and ninth inquiries embrace a somewhat different sub- 
ject, and are, " Whether said C. P. Dixon, upon the facts disclosed in 
Mr. French's report, holds $,uj property, rights, or credit of the United 
States — ^by reason of his purchase of the Bix Island property for the 
grossly inadequate price of $1,461.32 given for property worth more 
than $100,000, and by his receiving for a part of such property, upon a 
reappraisement thereof, about $40,000 from the United States — by a title 
so illegal or inequitable that he can be compelled to account therefor, 
considering the approval given to these transactions by the various offi- 
cers of the Government as stated in said report;" and '^ Whether, if 
such liability on the part of said Dixon to account tor such property, 
rights, or credit exists, the Secretary of the Treasury may rightfully 
withhold payments which are due, or to become due, to said Dixon 
under the contract of October 10, 1873." 

The contract made with Mr. Dixon, by which he purchrsed the prop- 
erty for the price named, (which is certainly very far below the amount 
which it cost the United States, and apparently is entirely inadequate to 
its value,) is one which was made by a bid at public auction. After the 
sale had been entirely completed the property was again taken by the 
United States. The whole subject of the sale at public auction and the 
taking of the property by the United States was considered by the then 
Secretary of the Treasury, under a full report upon the subject from the 
Solicitor of that Department. A variety of claims were made by Mr. 
Dixon not necessary to be particularly stated, and upon the recommend- 
ation of the Solicitor of the Treasury the then Secretary, Mr. Bristow, 
agreed that the value appraised at the time the property was taken by 
the United States should be paid to Mr. Dixon, provided that he would 
accept it in full satisfaction of all claims that have or may arise in re- 
gard to the transaction. The whole subject was therefore before the 
Secretary, and, upon full consideration and advisement with the law 
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officer of his Department, the settlement made was assented to. lu so 
doing, I am of opinion that he acted within the scope of his authority, 
and that it is not now possible to set aside the transaction of the sale 
of these articles to Mr. Dixon, or the snbsequeut purchase of them by 
the United States. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. John Sherman, 

Secretary of the Treasury, 



FIFTEEN PER CENT. CONTRACTS. 

[Yolmne 15, pages 270-271.1 

The proposed modification of one of the contracts for famishing and dressing stone, 
known as the *' 15' per cent, contracts/' may be made, and the performance of the 
contract as modified proceeded with, without further advertisement, if the modifi- 
cation would render the contract less onerous upon the United States than it is in 
the form in which it was originally made. 

* Department of Justice, 

May 17, 1877. 

Sni: In answer to your letter of the 15tli instant, inquiring whether 
one of the contracts known as the " 15 per cent, contracts'' may be so 
modified by consent of parties as to strike out therefrom the clause in 
the contract which is to the following effect: "And the party of the 
first part will furthermore pay to the party of the second part, or their 
legal representatives, the full expense and cost of such working, dress- 
ing, insuring, and boxing of said stone as may be required by the party 
of the first part to be done at the said quarry, increased by 15 per centum 
thereof," and to insert in lieu thereof a specified price per foot for which 
the work of dressing and boxing the granite shall be performed by the 
contractor, and especially whether such modification may be made with- 
out advertising for competition, I have the honor to reply : 

That under the circumstances (which were detailed somewhat at length 
by me in the printed opinion of April 27, 1877, to which you refer) I 
was of opinion that the Secretary was justified in proceeding with the 
contract in the form as it then existed, or as it might thereafter be modi- 
fied by him if he deemed it proper thus to modify it. It not necessary 
to restate the reasons which led to that opinion, as they are there fully 
set forth. As the Secretary may proceed with the contract notwith- 
standing any irregularity, if any, in its inception by reason of a want 
of sufficient advertisement, he may also proceed with .the contract pro- 
vided any modification may be made of it which shall render it, in hisf 
opinion, less onerous upon the United States than it is in the form in 
which it was originally made; and he must determine whether such 
modification will have the effect referred to. It does not seem to me 
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that be could properly consent to any modification which would give to 
the contractor a greater advantage than he now has, or expose the Gov- 
ernment to a greater burden than it is now subject to. If the contract 
may be so modified as to impose upon the Government a less burden 
than it now has, the same reasons which lead me to believe that the 
Secretary may properly proceed with it in its present form induce me to 
think that he also may proceed with it in such modified form, and this 
without further advertisement. 

Very respectfully, your obedient servant, 

Chas. Deveks. 
Hon. John Sherman, 

Secretary of the Treasury. 



CONTRACT— PER DIEM FORFEITURE. 

[Volume 15, pages 41?-421.] 

A contractor with the War Department agreed to complete a certain work withiu a 
definite time, and in default thereof to forfeit |50 a day during each and every day's 
delay thereafter in its completion ; the amount thus forfeited'** to he deducted from 
the amount which may he due * * * on the final completion of the work, 
as liquidated damages.'' The work was nqt complete^ hy the time fixed, hut it was 
faithfully performed, agreeahly to the specifications of the contract, and the Gov- 
ernment sustained no damage whatsoever in consequence of the delay : Held that 
the per diem forfeiture, according to the intention of the parties here, (which is to be 
ascertained from a view of the whole contract, the use of the words "liquidated 
damages" not being, in itself, conclusive of such intention,) must he regarded as a 
penalty, the object of which was to secure the Government against actual loss or 
damage arising from delay in the completion of the work. 

The work having been completed, and no damage sustained by the delay, the condi- 
tions necessary to warrant the exaction of the penalty do not exist, and the Depart- 
ment is accordingly at liberty to release the contractor therefrom. 

Department of Justice, 

December 20, 1877 . 

Sir: Your letter of the 14tli instant presents tliis inquiry: Whether 
you can release a contractor from the stipulated penalty for delay in 
<^ompleting his work, when the work has been faithfully performed and 
no damage has accrued to the United States. 

In the case to which the inquir}" refers, the contractor agreed to com- 
plete the work by a fixed time, and, should it not be then completed, to 
forfeit $50 a day for each and every day's delay in the completion 
thereof after the time so fixed; the amount thus forfeited ''to be 
deducted from the amount which mav be due * * * on the final 
completion of the work, as liquidated damages." 

The work embraced five separate and distinct items, for the comple 
tion of each of which a stated amount was to be paid the contractor; 
and by the terms of the contract payment for each item was to be made 
when such item should be completed and accepted, reserving 10 per 
centum from every such payment until the entire work should be com- 
pleted and accepted. 
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la addition to the provision for a forfeiture of $50 a day for delay in 
the completion of the work, the contract provided that if the contractor, 
in the judgment of the officer in charge, should fail to prosecute faith- 
fully and diligently the work in accordance with the requirements of 
the contract, such officer should have power, with the concurrence of 
the Secretary of War, to annul the contract, by giving written notice 
to that effect to the contractor; whereupon " all money or reserved per- 
centage due or to become due" to the contractor should be forfeited; 
and the officer representing the Government was thereupon authorized, 
if in his opinion the public exigency should require an immediate per- 
formance of the work, to i)roceed to provide for the same in the man- 
ner prescribed by section 3709 of the Eevised Statutes, &c. 

The contingency upon which the authority thus given to terminate 
the contract was exercisable seems not to have arisen. The contract 
continued until the final completion of the work; and although this did 
not take place at the time stipulated, yet it appears that the work was 
faithfully performed, in accordance with the specifications of the con- 
tract, and that no damage whatever has been sustained by the Govern- 
ment in consequence of the delay in the completion thereof. ^ 

The answer to the present inquiry depends upon whether the per 
diem forfeiture for delay is to be regarded as a penalty or as liquidated 
damages. This turns upon the intention of the parties, which, like any-. 
thing else ascertainable by construction, is to be collected from the 
nature of the provisions and the language of the whole instrument. 
The use of the term "liquidated damages,'' or of the term "penalty,'' is 
not, of itself, conclusive of that inteution. (Beits vs. Burch^ 4 H. & N., 
511; Sparrow vs. Parisj 7 H. & N., 599; Bimech vs. Corlett, 12 Moore's 
P. C, 229; Throughgood vs. Walker, 2 Jones K C, 15.) 

The provision of reserving 10 per centum on the payment for each of 
the various items of the work until the completion of the whole, with a 
liability to forfeiture in case the contract should in the meantime be 
annulled, was designed to secure the performance of the work and to 
afford the means of compensating the Government for any damage 
resulting from failure to perform. . So the provision declaring that, 
upon the annulment of the contract, all money (including the reserved 
percentage) due or to become due should be forfeited, was designed to 
protect the Government against loss by damage from the failure of the 
contractor to faithfully and diligently prosecute the work in accordance 
with the requirements of the contract. But in neither of these provis- 
ions could it have been contemplated that the percentage reserved or 
the money " due or to become due," over and above the damage actually 
sustained by the Government, should belong to the latter. The other 
provision, which declares 2k per diem forfeiture for delay, is of the same 
character, its object being to secure the Government against any loss 
thence arising. This differs from the other provision imposing a for- 
feiture, in that the amount forfeited is to be deducted as " liquidated 
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damages.'' Yet, notwithstanding the employment of that term, it is con- 
sistent with the purpose of this provision, and more in harmony with 

m 

the other provisions mentioned, to construe the former as a penalty 
merely; that is, as intended to satisfy any damage actually sustained 
by the Government, but not otherwise to inure to the benefit thereof. 

Viewed as a penalty, no right to the per diem forfeiture becomes 
vested in the Government by the force of the agreement until damage 
arises; and if no right thereto has thus become vested in the Govern- 
ment, it is plain that a release^ of the contractor thereirom would not 
involve the relinquishment of any indebtedness from him to the Gov- 
ernment, or the abandonment of any legal claim of the latter upon him. 
Hence, in such case, the question of authority to relieve from the pay- 
ment of a debt or demand owing the Government would not be pre- 
sented. 

The contract (as I understand from your letter) having been faith- 

fulty performed^ and no damage whatever having been sustained by the 

Government by reason of the delay in its performance, the conditions 

which, in the contemplation of the agreement, are necessary for the 

exaction of the penalty under consideration do not exist. To exact it 

from the contractor, under these circumstances, would not be warranted 

by the law or justice of the case. I am therefore of the opinion that 

you are authorized to release him from that penalty. 

I am, sir, very respectfully, 

Chas. Deveks. 
Hoh. George W. MoCrary, 

Secretary of War. 



FORFEITURE OF CONTRACT. 

[Volnme 15, pages 524-525.] 

Where a person contracted with the United States to remove certain rock from the 
harbor of San Francisco, and whilst engaged in the work was enjoined by a court 
of the State from receiving an installment of pay due thereupon, whereby he was 
hindered from going on wiui the contract : Held that; process issued under the aothor- 
ity of a State cannot legally obstruct, directly or indirectly^ the operations of the 
Ijnited States Grovernment ; yet adrisedy under the circumstances here presented, 
that the contract be declared forfeited. 

Department of Justice, 

January 3, 1876. 

Sir: I have considered yours of the 17th ultimo and its inclosures, 
addressed to the Attorney-General. From this it appears that the per- 
son who contracted with the United States to remove Eincon Eock, in 
the harbor of San Francisco, whilst actively engaged in such work, has 
been enjoined by a court of the State of California from receiving an 
installment of pay due him thereupon, and thereby has been hindered 
from proceeding under his contract. It also appears that this delay 
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upon his part has beeu prolonged so far as to render bim liable to have 
Ms contract declsLred forfeitedj tcith a consequential liability upon the part 
of his sureties to complete the same; and that sach a declaration of for- 
feiture, &c., would probably result in a satisfactory completion of the 
work. This state of things seems to be very plain. 

It is clear that no process issued under the authority of a State gov- 
ernment can obstruct, directly or indirectly, the operations of the Gov- 
ernment of the United States. Therefore a contractor cannot, dum 
/•srvet opus J be hindered from receiving and applying to the prosecution 
of his current work the current payments by which the United States 
snpply him with ability to serve them. 

The principles which govern this state of things seem to be very plain. 
It might be well to have a case involving them presented to the Supreme 
Court of the United States, so that the annoyance and hinderance often 
arising in this connection might be put an end to by an authoritative 
declaration. 

In the present state of authority it would be offensive to advise a 
contractor in the case supposed to disregard the injunction ; and such 
disregard would involve him, temporarily at least, in grave personal 
complications. 

The only other general relief is to have the case speeded by writs of 
error to the highest court of the State, and finally to the Supreme Court 
of the United States. 

Inasmuch as in the present case a declaration that the contract has 
been forfeited, &c., promises effectual relief, as appears by the case pre- 
sented to you, I recommend that course to be taken. 

Xo other occurs to me as equally advisable, taking into consideration 
at once the urgent requirements of the public service and the mainte- 
nance of a proper deference for the orders of the tribunal which has in- 
terfered — a deference which in the absence of recent adverse decisions 
by our highest court, covering the very point here at issue^ seems indis- 
pensable. 

Very respectfully, your obedient servant, 

S. F. Phillips, 
Solicitor- General. 

The Secretary of War. 

Approved. 

Edwards Pierrepont. 
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CONTRACT— WITHDRAWAL OF BID. 

' [Volume 15, pages 648-652.^] 

Under the act of August 14, 1876, cha{>.267, advertisement was made for proposals to 
btiild certain locks on the Muscle Shoals Canal. Proposals having been received 
from several bidders in response thereto, these were opened May 15, 1877, when it 
appeared that S. was the lowest bidder. Afterwards, on the same day, a telegram 
was received from him withdrawing his bid; and again, on the 18th of June, his 
bid was withdrawn by letter. On the 27th of July, S. was formally notified that 
the contract for building the locks had been awarded to him, but he, by letter dated 
July 30, declined to enter into it : Held that S. had a lociis pwnitentice until a<iceptance 
of his bid, during which period he was at liberty to withdraw it; and that, the 
withdrawal of his bid having taken place prior to its acceptance, neither he nor his 
sureties are liable upon the guaranty which accompanied the bid. Section 3944 Rev. 
Stat, has no application to this case. Heldy further, that the other bidders are not 
released, and that the contract may be awarded to the one whose bid is lowest. 

Department of JusTicif, 

Augu8t 28, 1877. 

Sir: Yours of the 13th aud 27th instants, addressed to the Attorney- 
Oeneral, so far as material to the views expressed below, contain the 
following statement : 

" tJnder authority from this department an advertisement, dated April 
18, 1877, was published by Capt. W. E. King, Corps of JEngineers, the 
officer in charge of the improvements being made by the United States 
on the Tennessee Eiver, inviting proposals for building live locks on 
the Muscle Shoals Canal. The proposals received in response to this 
advertisement were opened May 15, 1877, when it was found that Mr. 
James E. Slaughter, of Mobile, Ala., was the lowest bidder for the work. 
{Bid and guaranty herewith.) 

"Mr. Slaughter, however, claims that his bid was withdrawn before 
the bids were opened by Major King, or, at all events, upon the 18th 
of June, and therefore declined to consider himself a bidder. The facts 
of the case are particularly set forth in a letter from Captain King to the 
Chief of Engineers, dated June 5, 1877, (inclosed herewith,) from which it 
seems that about two hours after the last bid was opened and the result 
ma.de known to all present, a telegram withdrawing the bid' was pre- 
sented by a Mr. Duffy, of Chattanooga, who claimed to be Mr. Slaughter's 
agent, and to whom the telegram was addressed. 

" Upon the 18th of June, Mr. Lines, as attorney for Slaughter, by 
letter addressed to myself, again withdrew the proposal. 

" By the act making the appropriation under which the i^roposed 
locks are to built, (* An act making appropriations for the construction, 
repair, preservation, and completion of certain i)ublic works on rivers 
and harbors, and for other purposes,') approved August 14, 1876, (19 
Stat., p.. 132,) the Secretary of War is required to apply the moneys 
herein appropriated as far as may be by contract, except were specific 
estimates cannot be made for the particular work, or where, in the judg- 
ment of said Secretary, the work cannot be contracted at prices advan- 
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tageous to the Government, * * • and such contracts shall be made 
with the lowest responsible bidder therefor, accompanied by such securi- 
ties as the Secretary of War shall require. 

"By my direction Captain King was, therefore, instructed by the 
Chief of Engineers to formally notify Mr. Slaughter that the contract 
had been awarded to him. Accordingly that officer, under date of 
August 1, 1877, informs the Chief of Engineers that he formally notified 
Mr. James E. Slaughter, on the 27th of July, that the contract for 
building five locks on the Muscle Shoals Canal had been awarded him 
by the Secretary of War, and incloses copy of a letter received by him 
from Mr. Slaughter, dated July 30, 1877, declining to enter into any 
contract for the building of the five locks referred to or to accept the 
award. The guarantors of Mr. Slaughter in this case are reported to 
be good for the difference between his bid and the next lowest. 

" All the papers in the case are respectfully transmitted, with request 
for your opinion on the following points : 

" Ist. Whether Slaughter and his sureties are liable on their cove- 
nant executed to the United States I 

**2d. Whether the other bidders are now to be regarded as released 
so that a new advertisement is necessary for a new letting, or whether 
the award may properly be made to the lowest of the other bidders who 
shall adhere to his bid and signify his willingness to accept a contract 
thereunder?" 

I have considered the case and questions above presented, and may 
indicate my general conclusion by saying that I am unable to perceive 
any difference as to the points particularly in question between biddings 
made under sealed envelopes and other biddings at auction. The statute 
which in this case requires the Secretary of War to contract with the 
lowest bidder does not ipso facto impose such contract upon him so 
soon as he, whether personally or as here by agent, has found, so far as 
bare inspection can discover it, who that lowest bidder is. This and 
other incidents have to be passed upon by him before his discretion in 
respect of this duty is at an end. In this connection I quote the fol- 
lowing passage from the judgment of the court of appeals of New York, 
in a case where proposals to keep a canal in repair had been advertised 
for by a public board under a statute which required the contract to be 
made with the lowest bidder who should contemporaneously give ad- 
equate security ("guaranty'') for its performance — the special question 
being whether one who appeared to the court to be the lowest bidder, 
and to have duly given adequate security, could compel the board by 
mandamus to award the contract to him. '^The powers conferred upon 
the board necessarily involved and implied an exercise of discretion, 
although it seems exceedingly clear what decision their duty required 
them to make in this case. But they are to determine who is the lowest 
bidder and what is adequate security. * ♦ * The right in the case 
before us is exceedingly plain, but it is after all only a right to a correct 
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decision. The relator has no contract, no right to any specific act, free 
from all discretion in the contracting board.'^ The People ^s. TJie Con- 
tracting Board, (27 N. Y., 378.) The party therefore who seems to the 
world, even to the highest court of judicature, to be the lowest bidder, 
otherwise duly qualified, is not such technically until he has been so 
accepted by the officer intrusted with that duty. This principle settles 
the question before me. Slaughter had the locus pcenitentice ordinarily 
belonging to bidders until it had been decided by the Secretary that 
the bids showed that the work might be done under contract, (act of 
August 14, 1876,) and also that he was the lowest bidder otherwise 
qualified, and that he was accepted as such. The opening of Slaughter's 
bid was no more than the making it known to the United States. It is 
not the other party's hnowUdge of the bid, but his acceptance of it, that 
creates the contract^ from which neither party can recede. The ac- 
ceptance in the present case was notified to Slaughter on the 27th of 
July last, his bid having been withdrawn on the 16th of May, and 
ex ahundanti cautela again in June ; or, in other words, his bid never 
was accepted, as it was not in esse when the acceptance purported to 
be made. 

There is nothing about this case to prevent an application of the 
rules of the common law, for the act of Congress preventing to a certain 
extent the withdrawal of like bids has been limited in its application 
to those made in connection with mail contracts, (Rev. Stat., sec. 3944,) 
whilst the guaranty accompanying this bid is for the acts of the bidder 
" after being notified of the acceptance of said bid." 

There is no doubt that by either of these means, i, c, a properly- 
worded statute or guaranty, the recurrence of such a disappointment 
may be prevented in future. No apprehension therefore can be indulged 
in as to the effect of this decision upon future transactions with the 
Government. 

I therefore answer the questions stated above as follows : 1st. Slaughter j. 
and his sureties are not liable upon their covenant. 2d. The other 
bidders are not released; and unless their bids indicate that "the work 
cannot be contracted at prices advantageous to the Government," the 
lowest bid existing at the time of acceptance may properly be accepted. 
Very respectfully, your obedient servant, 

S. F. Phillips, 
Solicitor- General, 

The Secretary of War. 

Approved. 

Chas. Devens. 
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ASSIGNMENT OF GOVERNMENT CONTEAOT. 



[Volume 16. pages 277-279.] 



S., having a contract with the Engineer Department to perform certain dredgine, 
entered into an agreement with G., by which it was stipulated that S. should furuisn 
two-thirds and G. one-third of the money, material, or labor necessary for the execu- 
tion of the contract ; that in case of loss by reason of such execution the loss should 
be borne in the pro[Urtion of two-thirds thereof by S. and one-third by G., and tliat 
the net proceeds should be divided between them in the same proportion : Held that 
soch agreement is an assignment of an interest in the contract, and falls within the 
provision of section 3737 Rev. Stat., declaring that ^'no contract or order, or any 
interest therein, shall be transferred by the party to whom such contract or order 
is given to any other party," &c. 

That provision is intended only for the protection of the United States. The Govern- 
nient may avail it«elf of ih^ assigment or transfer to annul the contract, but is not 
uonipelled so to do. (Reaffirming opinion, on this subject, of April 27, 1877-7-see 
15 Opin., 245-6.) 

Departivient of Justice, 

March 7, 1879. 

Sir : Your letter of the 20tli ultimo submits to me certain papers re- 
lating to the alleged transfer of a share or interest in the contract of 
Mr. Chauncey D. Spaids ^rith the Engineer Department for dredging 
in the Occoquan Eiver, and requests my opinion whether the instrument 
amoug the papers termed "articles of agreement" between Mr. Sj^aids 
and Mr. Groat operates as an assignment, under section 3737 of the 
Revised Statutes, of the contract between said Spaids and tjie United 
States, 

Upon examination of the section referred to, it will be seen that it 
declares: "No contract or order, or any interest therein, shall be trans- 
ferred by the party to whom such contract or order is given to any other 
party," &c.; and the inquiry therefore is whether the instrument men- 
tioned is a transfer of the contract of Mr. Spaids or of any interest 
therein. 

An examination of this paper shows that after a recital of the contract 
between Spaids and the United States, and of the desire of Groat "to 
obtain an interest in the net proceeds of the said contract in considera- 
tion of furnishing one-third of the cost of executing the same either in 
money or labor," it is agreed that Spaids shall furnish two-thirds of the 
money, material, or labor necessary for the execution of the contract; 
that Groat shall furnish one-third of the money, material, or labor 
necessary for the execution of the contract ; that in case of loss by reason 
of such execution the loss is to be borne in the proportion of two-thirds 
thereof by Spaids and one- third by Groat; and that the net proceeds 
are to be divided in the proportion of two- thirds thereof to Spaids and 
one-third to Groat. 

This agreement must be considered as an assignment of an interest in 
the contract equal to one-third* thereof. It entitles and obliges Groat 
to perform one-third of the contract by furnishing that proportion of 
the money, material, or labor necessary to its execution, subjects him 
to one-third the loss in case the contract should be unprofitable, and 
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authorizes him to receive one-third of the profit in case it should prove 
otherwise. Such an instrument was intended to operate, and must be 
construed to operate, as an assignment of one-third interest in the con- 
tractj which assignment (as between himself and Spaids, were there no 
other parties, concerned) Groat could undoubtedly enforce by proper 
proceedings. 

Your letter further inquires whether the section 3737 is mandatory 
upon the officers of the Government in so far as to require them to view 
the transfer of an interest, or the whole, as absolutely voiding in con- 
tract. 

The object of the statute is to protect the United States; and the ex- 
pression that "such transfer shall cause the annulment of the contract 
or erder transferred, so far as the United States are concerned," shows 
clearly the object of the section. Were it to be held that a transfer of 
an interest would absolutely avoid the contract, it would enable any 
party making a contract with the United States to avoid it by simply 
transferring an interest therein, which is a construction obviously inad- 
missible. 

In an opinion which I had the honor to deliver to you on April 27, 

1877, in reference to certain contracts made with one Ordway, I had 

occasion to consider the subject; and I here repeat the remarks there 

made, applying them to the case under consideration. After holding 

in that case that the transfer was one of an interest in the performance 

of the contract, I added: "The statute in question is, however, intended 

only for the benefit of the United States; and while it is said that such 

transfer shall cause the annulment of the contract or order transferred^ 

it is intended only^ that it shall do so in case the United States declines 

to recognize such transfer. While, therefore, the United States may 

avail itself of such transfer to annul the contract, it is not compelled so 

to do." 

Yery respectfully, your obedient servant, 

Chas. Devens. 
Hon. Geoege W. McCrart, 

Secretary of War, 



SEWEB ACROSS WHITE LOT— DISPOSAL OF SURPLUS EARTH. 

[Volume 16, pages 372-374.] 

Under the provisions of the contract of Messrs. Coyle ^ Co. with the Commissioners- 
of the District of Columbia, to construct a sewer running from the Potomac River 
across the White Lot and then along the line of certain streets, &c. , in Washington,. 
D. C, the contractors are entitled to the surplus earth (excavated along the line of 
the sewer) which remains after the sewer is laid and the trench has been filled so 
as to restore the original level. 

Department of Justice, 

Augmt 1, 1879. 

Sir: In reference to the issue betwixt Colonel Casey, in charge of 
public buildings and grounds, and Messrs. B. J. Coyle & Co. as to the 
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disposal of the '^ surplus" earth arising in the construction of a sewer 
crossing the White Lot — as to which it was understood orally a day or 
so since that I would address to you a written memorandum — allow m& 
to say: * 

Messrs. Coyle & Co. are contractors with the Commissioners of this 
District to construct a sewer running from the Potomac Kiver across the 
White Lot, and thence along the line of certain streets and avenues of 
this citv. It is admitted that the Commissioners received whatever 
license was necessary to give the right thus to traverse the White 
Lot. 

The contract contains provisions for refilling the trench after the sewer 
is laid, and in connection therewith stipulates as follows: 

'^2. Should there be a deficiency of proper material for refilling, the 
contractor will be required to furnish the same at his own cost, and all 
surplu8j if any ^ will be hauled awayJ" 

The White Lot is in the course of being raised and graded by the 
United States. For this purpose heretofore and now earth has been, 
and is being purchased and brought from other places. Some of the 
earth excavated along the line of the sewer and now forming surplus is 
part of what has been so purchased and deposited. 

In this state of things Colonel Casey submits on behalf of the United. 
States that the surplus earth belongs to them, and that the Commis- 
sioners have no authority to dispose of it as above ; the contractors claim. 
it as theirs under the above provision. 

Upon reflection, it seems to me that the United States must be taken 
as having authorized the above contract in its very terms. The provis- 
ion in question is the ordinary one in such cases; and in cities where 
(as here) such surplus has a market value it is counted upon as part of 
the consideration received by the contractor. What the owners of the 
ground traversed require is that no scar shall be left upon its surface. 
The trench must be "filled and rammed,'' and then the ^'surplus 
hauled away,'' so as to restore the original level. It is plain that the 
surplus is the contractor's, to do as he pleases with, so that he causes 
it to be hauled away. It also follows that if the true owner of the 
ground traversed under the circumstances of this case makes no objec- 
tion to such a clause in the contract he consents thereto, and professes 
to regard such surplus as a nuisance, and to require that it be removed 
from the land. It appears to make no difference whether the surplus: 
consists of earth formerly bought by the cart load or by the acre. It has 
been universal, as I learn, for the United States to consent to such pro- 
visions in contracts by the city authorities for grading the streets and 
avenues of Washington, the soil of which belongs to them. The only 
substantial distinction which i^ suggested between that case and this. 
is that the Commissioner had no authority to traverse the White Lot 
without special permission. It would follow, therefore, that after such 
permission had been obtained (as here) all distinction ceased. 
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I therefore submit that Messrs. Coyle & Co. are entitled to the surplus 
earth claimed by them. 

Very respectfully, your obedient servant, 

S. F. Phillips, 
Acting Attorney- General 
Hon. George W. MoCrart, 

Secretary of War. 



GOVERNMENT ADVERTISEMENTS. 

[Volume 16, pages 616-617.] 

The provisions of section 3828 Rev. Stat., forbidding the publication of advertisements 
'*for any Executive Department of the Government, or for any bureau thereof, or 
for afry. office therewith connected/' except "under written authority- from the head 
of such Department/' extend to offices as aforesaid, no matter where located. 

Department of Justice, 

December 16, 1878. 

Sir : Yours of the 16th of August last, addressed to the Attorney- 
General, inquires whether section 3838 of the Revised Statutes, which 
forbids advertisements j cfec, "/or any Executive Department of the Govern- 
ment j or for any bureau thereof or for any office therewith connected j^^ to be 
published J except underwritten authority from the head of such Department^ 
applies to all such offices, or only to such as are at the seat of Govern- 
ment; and mentions that great inconvenience has arisen from the former 
construction, which is the one which has prevailed since the enactment 
of the provision, viz, 1870. 

I have considered the expression, and am of opinion that it extends 
to offices connected as above, no matter where situated. The general 
phrase occarring as early as the act of August 26, 1842 (5 Stat., 523), 
the context there (sections 15 and 16) shows that Congress adverted 
to the circumstance that an express qualification might be required to 
limit its application to offices at the seat of Government. Section 15 is 
reproduced by section 178 of the Revisal. Other sections of Title IV 
suggest the same conclusion. 

With great respect, your obedient servant, 

S. F. Phillips, 
Solicitor' General 
Hon. George W. McCrary, 

Secretary of War. 
Appro veil : 

Charles Devexs. 
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DI8BUR8IXG OFFICERS. 



ACCOUNTS OP DISBURSING OFFICERS. 

[Volame 5, pages 103-104.] 

DisborsiDg officers of the government, in accepting their offices, assume the risk and 
trouble of exchanges and transportation of funds, and cannot charge for insurance, 
bat only for the actual expenseM of transportation. 

If tbey insure the amount receiveil upon a draft ro cover their liahility to the govern- 
ment, it is for their own indemnity, for if it be lost by force, theft, hazard of the 
elements, or any other cause, they m*'" r<>sponsible. The transportation is never at 
the will of the government, but al >. .t.> b at that of the officer. 

Antecedent authority to insure cannot charge the department for a loss. 

Attorney General's Office, 

May 23, 1849. 

Sir: The question submitted to this office by your letter of the 21st 
instant I have duly considered, and answer as follows: 

1. A disbursing officer of the government unable to exchange a treas- 
ury draft at par, and compelled to present it at the place of payment, 
and then to transport the avails to that of disbursement, has no right 
to charge expenses for insurance. 

Id accepting the office, he assumes the risk and trouble of such an 
exchange, and can only claim an allowance for the actual expense of 
transportation. If he insures, it is to cover his own liability to the 
government for the amount received upon the draft ; and that liability 
is partially fixed when he receives the draft. If it is paid, it is abso- 
lutely fixed. If not paid it is his duty to notify the department of the 
non-payment. IN'o matter how the fund be lost, if lost, he is equally 
responsible. Though taken from him by force or theft, or lost by the 
hazards of the elements, or for any other cause whatever, the liability con- 
tinues. In cases of this kind, the officer can only obtain relief from Con- 
gress. It is obvious that any other doctrine would subject the govern- 
ment to constant frauds. (United States vs. Frescott and others. 3 
Howard 587.) 

The answer to the second question is embraced in that to the first. 
The transportation is never at the will of the government, but always 
at that of the officer. 

3. Nor could an antecedent authority to the officer to insure, charge 
the department for a loss. That, as stated before, is assumed the 
moment the money is chargeable, and remains until the amount is re- 
turned, or disbursed and accounted for. 

I have the honor to be, ver^- respectfully, sir, your obedient servant, 

Reverdy Johnson. 
Hon. Wm. B. Preston, 

Secretary of the Navy. 

456 12 
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DISBURSE MENTS BY ENGINEEB OFFICERS. 

[Volume 6, page 24.] 

It is in the discretion of the President whether or not to require bonds of an officer of 
the Engineer Corps employed as disburseineut agent of the Government. 

Attorney General's Office, 

April 20, 1853. 

ISiR : I have examined the question propounded by you, — Whether 
an officer of the Corps of Engineers, employed in the superintendence 
of public works, and intrusted with the disbursement of public money 
thereon, is absolutely required by law to give bonds in the premises, — 
and am of the opinion that he is not 5 and that it is a matter within the 
discretion of the President to require bonds in such cases or not, accord- 
ing to his view of the exigencies of the public service. 

I am, very respectfully, 

C. Gushing. 
Hon. J. Davis, 

Secretary of War. 



PUNISHMENT OF OFFICIAL MISDEMEANOR. 

r Volume 7, pages 9-14.] 

The Code P^nal of France punishes aM'^^farfaitures," that is, official crimes of any sort 

committed by civil functionaries, and this by indictment before the courts of justice. 
But the statute law of the United States, with excess of enactment in particular cases, 

is incomplete and without comprehensiveness of penal scope regarding acts of official 

malfeasance. 
Acts of Congress provide for the embezzlement of public money, and for that of arms, 

ordnance, munition, shot, powder, habiliments, or provisions of war; but not of any 

other chattels belonging to the Government. 
In the Army and Navy, however, all acts of malfeasance, including embezzlement, are 

punished as military offences. 
No remedy exists for the case of a civilian, absconding with maps and collections, 

which came into his possession in the State of Massachusetts, but which belong to 

the Government, except by ordinary action at law. 

Attorney General's Office, 

November 7, 1854. 

Sir: Your communication of the 4th instant is before me, by which 
and the papers accompanying the same it appears, that under the au- 
thority given to the Secretary of War by the act of March 3d, 1853, 
to employ such portion of the Corps of Topographical Engineers, and 
Buch other persons as he may deem necessary, to make explorations and 
surveys of a route for a railroad from the river Mississippi to the Pacific 
Ocean, Jules Marcou was employed as geologist, mineralogist, and 
mining engineer, in the branch of that service assigned to Lieutenant 
Whipple, at a fixed rate of compensation of so miich per annum, with 
expenses paid in addition ; that said Marcou is a Frenchman, not an 
officer of the Army, and not a citizen of the United States ; that, in the 
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performance of his duties, he accompanied the expedition by the Way of 
Fort Smith and Albuquerque to the coast of the Pacific, making collec- 
tions and observ^ations and taking notes on the route; that, returning 
by the way of the isthmus of Panama, he arrived at New York on the 
9th of May, 1854, and from thence proceeded with his notes and collec- 
tions to Boston, where he arranged and labelled two sets of mineralogi- 
cal specimens which have been received by the Government; that he 
also prepared for the Government a general description of the geologi- 
cal character of the route, with a colored section of it, under date of 
July 26th, 1854 ; that correspondence arose between him and Lieutenant 
Whipple as to the preparation of a full report for which Marcou claimed 
specific compensation, contemplating to perform the work in France; 
that, without any decision having been made as to the rate of compen- 
sation to be thus allowed, the Secretary of War objected to have the 
work done out of the United States, of which notice was given to Mar- 
con ; and that thereui)on he left the country for France, taking with 
Mm his field-notes, and a portion of his geological and mineralogical 
collections, — assigning by letter as a pretext for this that he retained 
these objects in order to enforce payment of an alleged balance of annual 
salary due him from the Government. 

It further appears by the documents accompanying your communica- 
tion, that, after the return of Marcou from the surveying expedition, he 
was engaged by Captain Pope of the Corps of Topographical Engi- 
neers, to examine and classify certain collections made by him, (Captain 
Pope,) while in the public service on a survey from El Paso to Red River, 
and to prepare a report of the geology and mineralogy of that route on 
the specimens and notes placed in his hands for that purpose, for Cap- 
tain Pope; that Captain Pope engaged to pay him an agreed sum, of 
which half was paid in advance, for this work, which was also to have 
been done in France; that, in consequence of the objection of the Sec- 
retary of War on this point. Captain Pope reclaimed his notes and speci- 
mens, but that Marcou has carried off the notes and the most valuable 
part of the collections, under pretext of retaining these objects also for 
payment or security of balance of salary claimed to be due him from 
the Government. 

As to this matter of salary, the claim, presented in Marcou's letter, 
is for compensation for the months from June to September inclusive, 
with expenses at the rate of the original employment ; concerning which 
it appears that, until the refusal of the Secretary of War to allow the 
unfinished and future work to be done in France, no salary claim was 
preferred by Marcou, but, on the contrary, it had been agreed, at his 
request and for his accommodation, that his work should be suspended, 
and his compensation also, during those months, the compensation to 
be resumed subsequently with the work after his arrival in France. The 
claim was an afterthought, a mere pretext, which may be left out of 
the case, first, because contradicted by the special agreement with Lieu- 
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tenant Whipi>le, ami secondly, because, upon the original general con- 
tract, Marcou must i)erforui the service in order to have any right to 
compensation. It is quite ridiculous to suppose that pjiyment of com- 
pensation is due to an em])lo3'ee, who runs away from his etnployei: leav- 
ing the agreed service unperformed. In the present case the claim is 
the other way, damages being due the Government by Marcou for breach 
of contract. 

Upon these facts the inquiry is, — Whether the notes and geological 
gpecimens, which Marcou has abstracted, can be recovered by the Gov- 
ernment, and, if so, what measures should be taken for the object. 

I assume as a thing not susceptible of controversy, that the notes and 
collections belong to the Government, at least until the purposes of pub- 
lic information for which they were obtained be accomplished. The 
Army Eegidations settle more than this in regard to the Topographical 
Engineers, by providing that "Information collected by officers of the 
corps shall not be made public without the sanction of the War Dei>art- 
ment.'^ (Art. 883.) In their case, not only the materials of information 
collected, and the field-notes, but even the conclusions thereon, the 
knowledge, the ideas, belong in the first instance to the Government. 
As to other persons employed by the Government, it seems self-evident 
that, when the sole object of their employment is to collect information 
and materials of information for the use of the Government, such infor- 
mation and such materials belong to the Government. There can be no 
distinction in this respect between the collection of facts and the col- 
lection of anything else. When a person is employed and paid by the 
Government to collect geological specimens and make scientific obser- 
vations, the results belong to the Government just as much as the re- 
sults of mechanical or agricultural labor belong to the proprietor who 
employs the laborer. 

This person had no more right to do what he has done than some per- 
son employed on the Coast Survey would have to run away with the 
observations and charts of that undertaking, and sell them to a foreign 
government. 

It is not intended to say that an oiiiccr of the Government may not, 
in his intervals of leisure, acquire information, and make collections 
abroad or at home. Undoubtedly he may. If, by great industry and 
a sacrifice of his amusements, a public officer, while conscientiously per- 
forming his public duty, meanwhile is able incidentally to collect infor- 
mation or materials of information, instead of doing any thing unlawful^ 
. he does what is highly laudable as well as lawful. Xenophon and Caesar 
neglected no duty, while preparing the notes of their model military 
memoirs in the field. It is the case of Cicero: ^^Quis mihi succenseat^ 
si quantum caeteris ♦ ♦ ad ipsam requiem animi et corporis conceditiir 
temporis, — quantum alii tribuunt tempestivis conviviis, ♦ ♦ tantum 
mihi egomet ad hsec studia recolenda sumsero If " The present is no such 
case^ but, on the contrary, that of a public officer who wilfully carries 
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away from the country objects, which, in fact, and upon his own express 
admission in the correspondence, are the proi)ertv of the Government. 

If Marcou, pretending a claim of right, had remained in the counti-y 
retaining these objects in his possession for the purpose of trying the 
right, there would have been a semblance of justification for it; but there 
is none for his going out of the country and carrying with him what he 
admits is not his; that act is contrary alike to the dictates of law anil 
of honor. 

The wrong committed bj' Marcou, in regard to the objects intrusted 
to him by Captain Pope, is more apparently flagrant than that in regard 
to the notes and collections which Marcou- himself made; but in both 
cases there is equal breach of trust and of legal obligation. 

If the party were an officer of the Topographical Engineers, the case 
would be a clear one; for he would then, accprding to the facts laid be- 
fore me, have made himself guilty of disobedience of orders, of an act 
unbecoming an oflBcer and a gentleman, and of contravention of the 
Army Regulations. 

The Articles of War punishing embezzlement, apply, as to person, 
only to commissioned and noncommissioned officers and soldiers, store- 
keepers, and commissaries; and, as to objects, only to money, or to pro- 
visions, forage, arms, accoutrements, clothing, ammunition, or other 
military stores belonging to the United States. (Articles 36, 37, 38, 39, 
40.) And these are cases of military discipline not applicable to the 
present case. 

Marcou is, beyond all doubt, liable to an action at law for the unlaw- 
ful conversion or detention of public property ; and if he, or the property 
detained, were in the United States, it would be easy to recover it by 
civil action. He may be pursued in France by civil action. Is there 
any other process of law by which he can be reached? 

The treaty of November 9th, 1843, between the United States and 
France, provides for the mutual extradition of public officers, fugitives 
from justice, who shall be chiirged with embezzlement, when the same 
is punishable with infamous punishment. (\iii Stat, at Large, p. 582.) 

Under this treaty, if there be any law by which the breach of trust 
committed by Marcou can be indicted as embezzlement, he might be 
reclaimed. But there does not seem to be any law adequate to the 
emergency. 

The Code Penal of France punishes very severely all forfaitures^ or 
crimes of civil functionaries, including the embezzlement of any public 
effects, (Art. 166-173;) but our statute law, with much more verbosity 
of enactment, is less complete and comprehensive in its penal scope. 

The general act of April 30th, 1790, for the punishment of crimes 
against the United Statee, comi)reliends only the embezzlement of arms, 
ordnance, munitions, shot, powder, habiliments, or provisions of war 
belonging to the Government, (i Stat, at Large, p. 116.) 

The act of August 6th, 1846, (ix Stat, at Large, p. 93,) embraces only 
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called to the principles which staud in its way. If, however, there be 

any difiicalty in the {iremises, I suggest that the commandant at the 

arsenal be directed to place the matter in the hands of the United States 

district attorney, with instructions to resist the attachment. 

I am, sir, very respectfully, your obedient servant, 

Edward Bates. 
lion. Simon Cameron, 

Secretary of War. 



attachment OF FUNDS DUE GOVERNMENT CONTRACTORS. 

[Volume 13, pages 566^507.] 

An attachment issued by a State court against money due a contractor with the Post- 
office Department, in the hands of a postmaster, should not prevent the latter from 
paying the contractor in accordance with the directions given by the Department. 

It is settled that money in the hands of a disbursing agent of the Government is not 
subject to attachment at the suit of creditors of the parties to whom such money is 
due. 

Department op Justice, 

January 7, 1872. 

Sir : From your letter of the 3d instant, and the accompanying pa- 
pers, it appears that Mr. Samuel Strong had contracted with the Post- 
office Department to furnish certaih street letter-boxes for the several 
letter-carriers' offices. In pursuance of this contract he had furnished 
one hundred boxes for the city of New York, for which the postmaster 
at Kew York was instructed by the Post-office Department to make 
payment to Mr. Strong. After the boxes had been furnished, but be- 
fore the order of payment was issued by the Post office Department, an 
attachment at the instance of a creditor of Mr. Strong was issued by 
Judge Cardozo, one of the Judges of the d:ipreme court of Kew York, 
and served on the i>ostmaster, directing him to withhold payment from 
Mr. Strong. 

You inquire, first, whether this attachment will operate to prevent 
the postmaster at 'Sew York from p&^ying Mr. Strong, as contracted by 
the Post-office Department; and, second, whether I will instruct the 
district attorney at New York to defend the postmaster in any adverse 
legal proceeding, for conforming to the opinion of the Department of 
Justice in the matter. It is settled by the cases of Averill vs. Tucker^ 
(2 Cranch C. C. Eeports, 544,) and of Buchanan vs. Alexander^ (4 How- 
ard Eep., 20,) that money in the hands of a disbursing agent of tbe 
Government is not subject to attachment by creditors of the persons 
to whom such money is due. Therefore, I am of opinion that this at- 
tachment should not prevent the postmaster at IS^ew York from paying 
Mr. Strong in accordance with the directions which the Post-office De- 
partment has given. 

The district attorney at New York will be directed to defend the post- 
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master in any legal proceedings against that officer growing out of the 

attachment. 

The papers inclosed in your coiniminication are herewith returned. 

Very respectfully, your obedient servant. 

A. T. Akkrman. 
lion. J. A. J. Creswell, 

Posmaster- Oenera I, 



TELEGRAPHIC COMMUNICATIONS. 
[Yolame 14, pages 278-280.] 

Telegraphic messages between district attorneys and marshals, on official business, 
are entitled to be transaiitted over telegraphic lines operating under the provisions 
of the act of July 24, 1856, chap. 230, at the rates fixed by the Postmaster- General 
pursuant to the 2d section of that act. 

The word ''between," as used in that section, is to be taken distributivelj^, as apply- 
ing t« official communications betwt-cn one Department of the Government aud 
another, between a Department and its officers and agents or the officers and agents 
of another Department, between officers and agents of the same Department, aud, 
finally between officers and agents of one Department and those of another. 

The only limitation applicable is, that the telegraphing must be in cases where the 
rates are payable out of public moneys, or are to be accounted for to the Govern- 
ment by the officer makiug the expenditure. 

Department of Justice, 

July 10, 1873. 

Sir: I have the honor to acknowledge the receipt of your letter of 
the 26th ultimo, asking for my opinion upon a case presented, as follows: 

The Hon. William Orton, president of the Western Union Telegraph 
company, in a letter addressed to you under date of 20th June, ultimo, 
expressed the opinion that the Government rates should not apply to 
telegraphic communications on official business transmitted directly be- 
tween officers or agents of the Government, and you quote from his 
letter as follows : 

"A district attorney of the United States applied for an order direct- 
ing that his messages relating to his official business be received and 
payment accejited at Government rates. I express the opinion that the 
rates which the Postmaster-General is authorized to fix are applicable 
only to communications exchanged between the several Departments of 
the Government and their officers and agents, and not upon communi- 
cations between such agents directly. But as such a construction, if 
accepted, would be difficult to enforce, 1 suggested that the test, appli- 
cable to all cases where claim is made that messages should be sent at 
Government rates, should be this: If the tolls are to become a charge 
against the United States, payable out of the Treasury, then the mess- 
age should be sent at Government rates; but if, as in the caseof aUnited 
States marshal or attorney, the disbursements for telegraphing are paya- 
ble out of official fees or commissions or from the proceeds of penalties 
or forfeitures, then the Government rates should not ai)ply." 
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I do not agree to the applicability of the test proposed by Mr. Ortoii, 
or to his conclusion upon the point presented. Certain rights and priv- 
ileges as to the public lands, and otherwise, are granted by the act of 
July 24, 1866, entitled "An act to aid in the construction of telegraph- 
lines, and to secure the Government the use of the same for postal, mih- 
tary, and other purposes," (14 Stat., 221,) to such telegraph companies 
as shall file with the Postmaster-General a written acceptance of the 
obligations and restrictions thereby imposed. 

Section 2 of said act is as follows: "that the telegraphic commu- 
nications betvveen the several Departments of the Government of the 
United States and their officers and agents shall, in their transmission 
over the lines of any of said companies, have priority over all other 
business, and shall be sent at rates to be annually tixed by the Post- 
master-General." 

Manifestly, the object of this section, as indicated by the title of the 
act, was to require such companies as availed themselves of its beneiits 
to transact the business of the Government at rates to be annually fixed 
by the Postmaster-General. I think that the word "between" in said 
section should be taken distributively, as apx)lying to communications 
between, first, one Department and another ; second, a Department and 
its officers and agents; third, a Department and the officers and agents 
of another Department; fourth, the officers and agents of the same De- 
partment ; and, fifth, the officers and agents of one and those of another 
Department. This construction is, in my judgment, in comformity with 
the reason of the statute. 

Mr. Orton seems to think that district attorneys and marshals are 
entitled to the fees which they receive. But they are required \yy the 
M section of the act of February 26, 1853, (10 Stat., 161,) to account 
for every dollar thereof, and pay over the same into the Treasury of the 
United States, retaini?)g therefrom a compensation fixed bylaw for their 
services. To compel them, therefore, to pay higher than other officers 
for official telegraphing would be, to that extent, in many cases, as much 
of a loss to the Treasury as though the money had been directly appro- 
priated therefrom for that ])urpose. 

Mr. Orton's test is wholly inadmissible on account of its want of uni- 
formity. Why should an officer whose maximum compensation is three 
thousand dollars, to bo made out of fees, pay for government telegraph- 
ing higher rates than any other olticer for similar telegraphing whose sal- 
ary of three thousand dollars is paid directly out of the Treasury ? 

Mr. Orton gives an unreasonably narrow construction to the 2d sec- 
tion of said act. Why should a telegraphic message from the Attorney- 
General to a district attorney be sent for twenty-five cents, when the 
district attorney, for telegraphing the same number of words the same 
distance to the marshal of his district, and upon the same business, is 
compelled to pay one dollar ? Both messages may be of equal impor- 
tance, and both upon Government business.^ Can any good reasQI^ bft 
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given wky a collector of internal revenue, in telegraphing to a district 
attorney upon the business of his office, should pay a higher rate than 
the Commissioner of Internal Ee venue is required to pay for a like tele- 
gram to the collector ! Departments, so far as their administrative acts 
are concerned, are nothing but officers and agents of the Government. 

Clearly, to my mind, the intent of Congress was that telegraph com- 
panies, operating under the Act of July 24, 1866, should transact the 
business of the Government at rates fixed by the Postmaster-General^ 
and it is of minor importance as to who sends or receives the telegram^ 
My opinion, therefore, is that the Departments, their officers and agents, 
may interchangeably telegraph each otlier, as hereinbefore stated, upon 
official business, subject only to the limitation that the telegraphing must 
be in cases where the rates are payable out of public moneys, or are to 
be accounted for to the Government by the officer making the expendi- 
tures. 

Very respectfully, 

Geo. H. Williams- 
Hon. Jno. a. J. Cbeswell, 

Postmaster- General. 



injunction of state court. 

[Volume 16, pages 257, 269.] 

Where an injunction was issued by the supreme court of the State of New York en 
joining the depot quartermaster at New York City from paying to a contractor cer- 
tain funds due him for the construction of certain quarters at David's Island, in 
New York harbor: Held that the injunction is inoperative as against the quarter- 
master. 

It is not competent to the State courts to enjoin officers of the Executive Departments 
from execirting the lawful orders thereof, whether they concern the payment of 
money for the performance of contracts with the United States or any other matter. 

In the above case, however, from considerations of comity between the State and 
National Governments: Advised that (before determining whether or not payments 
should be made notwithstanding the injunction) application be made to the court 
for a dissolution of the injunction so far as the. quartermaster is concerned. 

Department of Justice, 

January 29, 1870. 

Sir: Your letter of the 24th instant incloses a letter of the Quarter- 
master-General of the 18th instant, submitting therewith a letter from 
Col. L. C. Easton, depot quartermaster at 'New York City, relative to 
an injunction issued by the supreme court of the State of New York 
enjoining him from paying to William Keeney certain funds due him 
on contract for the construction of certain quarters at David's Island, 
^N^ew York harbor. 

My opinion is requested as to whether this injunction should be 
obeyed, or whether Colonel Easton should be instructed to pay to the 
contractor without regard to the injunction, as recommended by the 
Judge Advocate General. 
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It has been decided that the State courts could not enjoin the United 
States courts from executing their judgments or proceeding with their 
X)ending actions at law. {McKim v. VoorhieSj 7 Cran., 299 ; City Bank 
V. SJcelton, 2 Blatch., 26.) The principle of this decision requires it to 
be held that it is not in the power of the State courts to enjoin the 
Executive Departments of the United States, or subordinate officers of 
such Departments, from executing any legal orders thereof, whether 
they concern the payment of money for the performance of contracts 
with the United States or otherwise. 

Money in the hands of a disbursing officer of the United States, due 
and payable by him to a private person, cannot be attached by process 
out of the State courts. {Buchanan v. Alexander, 4 How., 20.) As re- 
marked by Mr. Justice McLean in that case: "The funds of the Gov- 
ernment are specifically appropriated to certain national objects, and if 
such appropriations may be diverted and defeated by State process or 
otherwise, the functions of the Government may be suspended. So long 
as money remains in the hands of a disbursing officer, it is as much the 
money of the United States as if it had not been drawn from the 
Treasury." 

The injunction, so far as it assumes to affect Colonel Easton, there- 
fore, could not be operative as against him. It m^ay, however, be en- 
tirely operative as regards Mr. Keeney, unless some public interest re- 
quires that the money should be paid to him. While the injunction is 
inoperative as against Colonel' Easton, I consider that it should not be 
violated by him, and this for the reason that the comity which should 
exist between the two Governments — State and l^Tational — would re- 
cjuiro that officers of the United States Government should not aid in- 
dividuals who are amenable to the State government in violating the 
orders of its courts, unless public interests and rights of the United 
States demand it. 

In the present case, therefore, I reconmieud that the matter be brought 
to the attention of the court, and that a request for a dissolution of the 
injunction, so far as Colonel Easton is concerned, be presented to the 
court, which seems to me to have improvidently issued the injunction. 
This course is certainly more in accordance with the respect due be- 
tween the two governments than a violation of the injunction would be. 
If the court should decline to dissolve it, and if it should be found that 
the public interests require the payment to the contractor, it will then 
be quite time enough to consider whether or not the payment should 
not be made notwithstanding the injunction. 

Very respectfully, your obedient servant, 

Ohas. Devens. 

Hon. George W. McCrary, 

Secretary of War. 
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MEMORIAL OF CAPTAIN MEIGS. 

[Volume 9, pages 462-475.] 

1. An official act done by the head of a department is the act of the Preside.. t, and no 

appeal lies from the former to the latter. 

2. The oversight and inspection of a public work, requiring science and skill to con- 

struct it; is the appropriate duty of an engineer, as also the disbursement of public 
moneys applicable to any such work about the execution of which an engineer 
may be engaged. 

3. As commander-in-chief, It is the right of the President to de< ide, ticcordiug to his. 

own judgment, what officer shall perform any particular duty, and as supienie^ 
executive magistrate he has power of appointment. 

4. If Congress should attempt, by a provision in a statute, to make a military officer 

independent of the President, he might execute the law in disregard of such un- 
constitutional provision. 

5. The word "j)/a>i," in all statutes and contracts concerning buildings and publicr 

works, when not otherwise defined, means a draft, aketSky plat or repreaentatian 
of anything on a plane surface, and not a scheme, project^ or contrivance of tlio 
mind, not put on paper or otherwise made visible. 

6. The ^^ superintendence^^ of a work means its oversight^ divtclion^ care, or inspection, and 

does not imply the power of contracting for the work or paying the hands. 

7. Where Congress appropriated a sum of money for the completion of a public work,. 

to be expen ed according to the plans of a particular officer and under his super- 
intendence, it was hsldj that the statute was fully executed by an order appoint- 
ing another officer chief engineer of the work, and requiring it to be constructed 
under the superintendence of the officer named in the statute, and according to 
his plan and estimates. 

Attorney General's Office, 

July 31, 1860. 

Sir : You hav^ referred to me a memorial, presented to you by Cap- 
tain Meigs, for my opinion on the points of law it presents. 

The memorial recites an order of the War Department, denounces 
that order as illegal, and appeals to you to revise and change it. You 
have often declared that no appeal from the head of any department 
lies to you. Such appeals are irregular, for reasons which have often 
been given by this office, and which need not now be repeated. 

An official act done by the Secretary of War is your act, and a de- 
mand made upon you to reverse it is no more than a remonstrance 
addressed to yourself against yourself. Nevertheless it may be well to 
examine the legal foundation of the present complaint, in order to know 
whether you, or the Secretary, or both of you, have violated the laws of 
the country, and the just rights of Claptain Meigs. 

The order complained of was issued on the 17th instant, and is as fol- 
lows : 

" 1. Captein H. W. Benham, Corps of Engineers, in addition to his 
present duties, is hereby appointed chief engineer of the Washington 
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aqueduct aud the Potomac water works, and will have the direction of 
all the operations for their completion and preservation, will appoint 
all the necessary assistants, clerks, workmen, &c., and certify all bills 
for materials or labor, for payment by the officer under whose superin- 
tendence the 'appropriation is to be expended. 

*'2. Captain M. 0. Meigs, as the disbursing officer of these works, will, 
in accordance with the above act of Congress, furnish to the chief engi- 
neer, in full details, all the plans and estimates for these operations, and 
examine the works under construction, from time to time, for which every 
facility will be afforded him by the chief engineer, and he will keep such 
general supervision of the works as to assure himself that they are 
being constructed according to his said plans and estimates ; and if at 
any time finding variations therefrom, he will promi>tly report the same 
to the chief engineer for correction, and if mecessary to the Secretary of 
War. 

" 3. He will also be charged with all the disbursements of moneys for 
these works, and the making of the payments for materials and labor 
for the same, upon the written certificate of the chief engineer of the 
amounts due, or upon the order of the Secretary of War. 

" 4. To aid Captain Meigs in these duties he will be authorized to 
employ a draughtsman if necessary, and also a clerk. 

*' 5. As soon as the plans and estimates are furnished to the chief 
engineer, he will make arrangements for the most vigorous prosecution 
of the works, and he will report to the Secretary of War, for his ap- 
proval, the number of assistants, clerks, &c., that he may require, desig- 
nating the persons and the compensation proper for each." 

The administrative supervision of the work on the Washington aque- 
duct was legally and constitutionally confided to the War Department. 
There is no existing law nor executive order which, in the remotest man- 
ner indicates an intention to take away that power or to deposit it 
elsewhere. 

The order issued by the Secretary was therefore upon- a subject- 
matter completely within his general jurisdiction, and ought to be, not 
criticized, but obeyed with alacrity by the officer to whom it is directed. 
Certainly that is his true course, unless the order be clearly repugnant 
to some law which prescribes the manner in which the War Department 
shall perform its functions. Captain Meigs, without disputing the gen- 
eral authority of the President, through his Secretary, to control the 
work, says that this order is an unlawful exercise of the power. Let us 
see if he is right. 

1. He contends that it violates the sixty-third article of war. That 
article forbids engineers to assume, and it exonerates them from per- 
forming, any duties beyond the line of their immediate profession, except 
by the special order of the President. Now the duty assigned to Captain 
Meigs is undoubtedly not beyond, but within, the line of aa engineer's 
profession. I think it has never been doubted that the oversight and 
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inspection of a great public work, requiring science and skill to con- 
struct it, is the appropriate duty of an engineer. Nor is it beyond an 
engineer's profession to rei)ort to his superior in case of variation from 
prescribed plans. The disbursement of public moneys applicable to 
any public work, about the execution of which an engineer may be en- 
gaged, is expressly made his duty by law, and extra compensation is 
given for the risk and trouble. But supi)osing it to be true that it is 
beyond his profession, has the duty not been assigned to him by a 
special order of the President ? 'No one will answer that question in 
the negative, for every one knows that the Secretary's order is your 
order, and therefore the case comes within the express words of the ex- 
ception made by the article cited. 

2. Another objection to the order is, that it violates the twenty-seventh 
section of the act of Congress, passed 5th July, 1838. I will transcribe 
it, so that you may see yourself whether there be any conflict between 
it and the Secretary's order : 

"It shall be the duty of the engineer superintending the construction 
of a fortification, or engaged about the execution of any other public 
work, to disburse the moneys applicable to the same, and, as a compen- 
sation therefor, may be allowed by the Secretary of War at the rate of 
two dollars per diem during the continuance of such disbursement: 
Provided^ That the whole amount shall not exceed one per cent, on the 
sum disbursed." (5 Stats, at Large, 260.) 

I know not how or why it came to be thought that this law could pre- 
vent Captain Meigs from disbursing the money appropriated for the 
aqueduct. In the selection of an engineer to perform that duty you are 
not confined to the chief engineer, nor to any special class of engineers; 
but may choose what engineer you please, so that he is engaged about 
the execution of the work, as Captain Meigs certainly will be if he obeys 
the orders he has received. Kor is there a word in the statute incom- 
patible with his obligation under the order to make payments only of 
such claims as shall be approved by his superiors. Strict accounta- 
bility is a principle so salutary, that no one ought to object to its uni- 
versal application. It is perfectly certain that Captain Meigs has no 
intentions inconsistent with the known purity and uprightness of his 
character. But the complaint of a disbursing officer that he finds his 
discretionary power over.jthe public moneys inconveniently narrow, is 
not likely to meet with much favor, in any quarter. 

3. But what is principally relied upon by Captain Meigs is the act 
making appropriations for certain civil expenses of the present fiscal 
year, passed June 25, 1860. It contains among other things an appro- 
priation " for the completion of the Washington aqueduct, five hun- 
dred thousand dollars, to be expended according to the plans and estimates 
of Captain MeigSj and under his superintendence : Provided, That the 
office of engineer of the Potomac water- works is hereby abolished, and 
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its duties shall hereafter be discharged by the chief engineer of the 
Washington aqueduct.'' 

In the memorial it is said that ^^ This appropriation was not asked 
for by the administration ; it was not made upon any official recom- 
mendation of the President or of the Secretary, but was granted by Con- 
gress upon my assurance of its sufficiency, and upon the express condi- 
/tion that it should be expended under my supervision.^ He adds, that 
"a part, and an essential part, of my plan of operations was the regula- 
tion by myself oi the contracts, of the purchases, of the expenditures for 
inen and materials j of the number and qualifications, compensation, and 
duties of all the persons to he employed in its execution." He says far- 
ther, that, " the purpose of this legislation was to grant the money only 
on condition that its application should be made under my effective con- 
trol and superintendence 5 that the construction of the work, the pur- 
chase of materials, and the contracts for them, and for all services^ 
should be guided by my experience and controlled by my strong interest 
in the completion of the worl^ within the estimates." He assumes the 
responsibility of having, by his assurances^ " induced the legislature to 
grant the money." He (iontends that the alleged condition was a 
"high compliment" with which the legislature honored him, that it is 
impossible to expend the appropriation except through him, and that 
it is contingent upon its being expended really and effectively under 
his superintendence. He insists that he " must be at liberty to ex- 
ercise the superintendence," and he stigmatizes the order of the War 
Department as a " clear evasion of the law, and a violation of the condi- 
tion on which the appropriation was granted by Congress and solemnly 
accepted by the Executive." 

Certainly these passages, when found in a paper addressed by a sub- 
ordinate officer of the army to his commander-in-chief, concerning an 
order for which the commander-in-chief is responsible, are calculated to 
excite very marked attention. The candor with which Captain Meigs 
acknowledges that he influenced the passage of the law, the freedom 
with which he denounces the construction put upon it by his superiors, 
and the confident claim which he sets up to execute it according to his 
own uncontrolled will, are, under all circumstances, very singular. This 
way of procuring legislation by the private solicitation of persons who 
have no official relations which authorize them to communicate with 
Congress, is never to be commended ; it can be excused only where 
the motive is as manifestly honest as it was in this case. You yourself 
in speaking of this very affair, in a solemn message, have declared it 
to be dangerous to the subordination and discipline of the army, since, 
if it were encouraged, ^'officers might then be found, instead of per- 
forming their appropriate duties, besieging the halls of Congress for 
the purpose of obtaining special favors and choice places by legislative 
enactment." But, in addition to the credit of influencing the legisla- 
ture. Captain Meigs claims the right to exercise the judicial function 
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by expoaudiDg it, and he demands the further right as an executive 
officer to carry it into effect, without let or hindrance from any quarter. 
I submit whether he is not taking too many branches of the Govern- 
ment under his care at one time. 

But the points now to be determined, are wh^tlier the clause above 
quoted from the appropriation bill requires you to give Captain Meigs 
the absolute and supreme control which he claims over the work, or 
whether his duties, as prescribed in the order of the War Department, 
are such as you could lawfully and constitutionally assign him to. 

As commander-in-chief of the army it is your right to decide accord- 
ing to your own judgment what officer shall perform any particular dutj^^ 
and as the supreme executive magistrate you have power of appoint- 
ment. Congress could not, if it would, take away from the President, or 
in anywise diminish the authority conferred upon him by the Constitu- 
tion. This clause of the appropriation bill was not intended to appoint 
Captain Meigs chief engineer of the aqueduct, nor was it meant to inter- 
fere with your authority over him or any other of your military subordin- 
ates. Those who voted for inserting it disclaimed all such ideas, and yoii 
took care before you signed it to let it be officially known and placed on 
the record that you regarded it merely as a recommendation. 

But* Captain Meigs now asserts that this, which you believed to be a- 
recommendation, was in fact a condition, and a most important part of 
the law itself. He thinks you must either let the appropriation be ex- 
pended by him according to his own "plan of operations," or else let^he- 
work stand still. But this is a manifest error. If Congress had really 
intended to make him independent of you, that purpose could not be^ 
accomplished in this indirect manner any more than if it was attempted 
directly. Congress is vested with legislative power ; the authority of the- 
President is executive. Neither has a right to interfere with the func- 
tions of the other. Every law is to be carried out so far forth as i» 
consistent with the Constitution, and no further. The sound part of 
it must be executed, and the vicious portion of it suffered to drop^ 
A legislative act is not to be treated as void merely because it is coupled 
with an abortive attempt to usurp executive powers. It stands to rea- 
son that if a condition, such as this is asserted to be, is void, it can have 
no effect whatever either upon the subject matter or upon other parts of. 
the law to which it is appended. To say that it is void, and yet of such 
force that it controls the operation of the statute in which it iB found, is 
a contradiction in terms. As a rule of constitutional interpretation, I 
think this is nowhere denied, and it agrees w ith all the analogies of the 
law. The principle universally applied to public and private grants is, 
that where a grant is made upon an illegal condition, the grant is abso- 
lute and the condition void. It is as old as the Year Books, (2 Henry 
IV, 9) it is laid down by Coke, (Co. Litt, 206,) the old reports are full of 
it, (Rolls, Abr. 418; 2 vent, 109;) and no modern authority disputes it. 
456 13 
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You are therefore entirely justified in treating this condition (if it be a 
condition) as if the paper on which it is written were blank. 

But it is what you called it in your message — a recommendation ; and 
your respectful deference to the wishes of Congress induced you to carry 
it out, though you were not constitutionally bound to do so. 

I am clearly of opinion that the order of the Secretary is in perfect 
accordance with the whole law, including the recommendatory part as 
well as the rest. I propose to show briefly (for it will not require many 
words) that there is no conflict whatever between them. 

The money is to be expended according to the plans and estimates of 
Captain Meigs. So says the recommendation of Congress ; and the War 
Department has ordered that these plans and estimates shall be fur- 
nished in full detail to the chief engineer, who is required to act in 
conformity with them. In order to prevent the possibility of mistake, 
Captain Meigs himself is ordered to examine the works from time to 
time, to assure himself that they are constructed according to his plana 
and estimates, and promptl}^ to report all variations which he may de- 
tect to the chief engineer or to the Secretary of War. 

It is not possible to imagine how measures more effective could be 
taken to insure the strictest conformity to those plans and estimates. 
A departure from them in any important respect will be next to impos- 
sible, unless Captain Meigs himself be in some default. 

Captain Meigs' mistake probably arises from a misconception of the 
meaning of the word plan. Its ordinary and common signification is a 
draught, sketch, plot, or representation of anything on a i)lane surface. 
It has this sense, when not otherwise defined, in all statutes and con- 
tracts concerning buildings and public works. It is seldom, if ever, 
understood in any other way among practical men of any class. To con- 
struct an aqueduct or build a house, according to a given plan, jvould 
not generally be misunderstood either by an engineer or carpenter. But 
Captain Meigs seems to use the word as if it meant a scheme^ project^ or 
contrivance of the mind, not put on paper or otherwise made visible. 
He speaks of his ^'plan of operations^^^ an essential part of which, he says, 
was the regulation by himself of the contracts, of the purchases, of the 
expenditures, &c. If we suppose the word to be used in this sense, 
then Congress must have intended that any knode of conducting the 
work which Captain Meigs might'have designed previously, or which he 
might subsequently take a fancy to adopt, should be a part of the law, 
and the law would change as often as he would change his mind. It 
would include not only plans of the work in their ordinary sense, but 
all his designs, past, present, and future, with reference to the con- 
tracts, expenditures, purchases, the men to be employed, and the com- 
pensation to be paid them. It would be altogether unfair to force such 
a construction upon the words in question. Congress, by the plans of 
Captain Meigs, undoubtedly meant neither more nor less than the 
draughts and plots which that oflicer had made to guide the workmen 
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on the aqueduct. To carry out this meaning, it is not at all necessary 
that he should be permitted to make the contracts, employ the hands, 
aDd pay what he pleases, without accounting to his superior officers. 

He also bases his pretensions, in part, on the word superintendence^ 
which he supposes to carry with it a power still greater, if possible. 
To superintend signifies oversight^ direction^ care^ inspection. 

To superintend a work, public or private, means almost universally to 
overlook the construction of it while it is in progress, for the sole purpose 
of seeing that it is done according to prescribed plans. Superintendence 
does not imply the power of contracting for the work or paying the hands. 
The authority of oversight and direction may be given to the same man 
who is vested with other powers, such as making contracts, &c., but 
that is not usual. Superintendents of our public works are, and gen- 
erally they ought to be, no more than superintendents. The Treas- 
ury building is now under the superintendence of a person who has no 
power beyond that of seeing that the work is done according to the 
plans prescribed. All the superintendents of buildings under the con- 
trol of the Treasury Department are subject to the chief engineer, to 
whom they report, and who makes the contracts and regulates the dis- 
bursements under the direction of the Secretary. Ko one of them has 
ever thought himself entitled as superintendent to exercise any of the 
extraordinary powers claimed by Captain Meigs. If Captain Meigs, 
when he induced Congress to insert this clause in the appropriation 
bill, intended to give himself a larger authority than that of inspecting 
the work and seeing it done according to the plans, he was most un- 
fortnuate in his choice of words, for superintendence will never, ex vi 
termini, justify or excuse him for attempting to organize and set up 
an independent '^plan of operations," to be carried on by a corps of men 
employed and paid, appointed and dismissed, according to his own 
pleasure. 

It was unnecessary to quote a judicial decision for the purpose of 
proving that all written laws are to be construed according to the inten- 
tion of the legislature, for that is a fundamental principle which nobody 
denies. But the intention is to be ascertained from the words placed 
on the statute book, not fronj the testimony of the members who voted 
for it, much less from the assertions of the lobby about its meaning. 
There is also another rule quite as well defined, and that is, that all laws 
which derogate from the constitutional authority of the executive or 
judiciary, and all laws giving special or unusual powers to individuals, 
must be construed strictly and according to the narrowest sense of their 
words. 'No intention must in such cases be imputed to the law-giver 
beyond what is clearly expressed in terms too plain to be misunder- 
stood. 

Applying this principle to the statute under consideration, nothing 
could be clearer than the proposition that this law is fully met and fully 
executed by making Captain Meigs superintendent of the work, and 
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requiring it to be done according to his plans and estimates. Nor can 
any construction of it be broad enough to include the supreme powers 
claimed by him. We cannot give it that effect without inserting words 
which the legislature left out. 

Captain Meigs complains that the order puts upon him a duty not 
only contrary to law, but discreditable and derogatory to him as an offi- 
cer. I think that I have shown that he is mistaken about the law, and 
I am very sure that you would not wantonly humiliate an honorable 
man and a meritorious officer like Captain Meigs. Which of the duties 
prescribed by the order is discreditable? Superintending a great 
national work and seeing that it is executed according to his own plans 
is as far as possible from all suspicion of dishonor. To disburse public 
money has also been regarded by the most distinguished men of this 
and other countries'as a highly honorable duty, and a mark of the most 
entire confidence. To require that he shall pay it only after it is ascer- 
tained to be due by his superior officers, who make the contracts and 
who have the means of knowing what claims are just and what are wrong, 
is a limitation upon his discretion which other very able and good men 
have submitted to without feeling themselves at all injured. 

It is very perceptible that the opposition of Captain Meigs to the 
order is not so much on account of the duties it imposes upon him, as 
because of the duties from which it relieves him. His very first objec- 
tion is that it '^ appoints Captain Benham chief engineer, commits to 
him the direction of all the operations for its completion, the appoint- 
ment of all the persons to be employed, and the making of contracts 
and purchases. He would be chief engineer and superintendent bofch, 
with everybody under him and nobody over him. Doubtless he thinks 
that such an arrangement would be for the public good as well as his 
own honor 5 but the Secretary had a right to consult what he supposed 
to be the interest of the Government and the convenience of his depart- 
ment, by dividing these duties between two officers who would mutually 
check one another, and thus insure accountability in the service. 

He asserts that the Secretary of War expects the completion of the 
aqueduct to cost a million of dollars, and this sum he says cannot be 
required without the grossest extravagance 5 but he adds, '' 1 have no 
power to prevent any blunder or extravagance — to prevent five hundred 
men from being set to do the work of one." What right has he to an- 
ticipate that his superior officers will be guilty of blunders, extrava- 
gance, and fraud upon the public treasury, bj'^ paying five hundred 
times as much as the work is worth f If such a thing had been said 
about him, he would, indeed, have been a wronged man, and j^et the 
injury, if committed against him, would be no greater than it is when 
committed hy him. 

There is another thing in this memorial which you will scarcely be 
able to read without some feeling of regret that an officer of Captain 
Meigs's high character should have allowed himself to wTite it. He 
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says '^ when the facts are made public, will Congress pardon me if these 
orders are enforced, for being, even under the strong pressure of exec- 
utive and military orders, an unwilling instniment in an arrangement 
by which their expressed will is defeated and the conditions of their 
grant of money violated!'' Does this mean that there is to be airother 
appeal to Congress ? Does he wish to be understood as telling his com- 
mander-in-chief that Congress will interfere to punish him if he yields 
to the strong pressure of military and executive orders, and of course 
to protect him if he resists those orders ! Is it consistent with the dis- 
cipline of the army for a subordinate officer to inquire whether Congress 
will pardon him tor not violating the orders of his lawful commander f 
The words he has used are not plain enough to justify the belief that 
he intended a threat of insubordination under the unconstitutional 
shelter of the legislature ; and his reputation is too high to allow mere 
ambiguity of expression to be used against him. I do not permit myself 
to doubt that Captain Meigs will obey his orders without being put 
under the "strong pressure" of anything but his .own sense of duty — 
not as a reluctant and " unwilling instrument," but with the cheerful- 
ness and alacrity which become an officer of his grade and character. 

I am, most truly, vours, &c., 

J. S. BLACK. 
The President. 



LOUISVILLE AND PORTLAND CANAL. 

[Volume 16, pages 557-558.] 

The act of May 18, 1880, chap. 95, which abolished all tolls at the Louisville and Port- 
land Canal after July 1, 1880, authorized the Secretary of War " to draw his warrant 
from time to time upon the Secretary of the Treasury to pay the actual expenses of 
operating and keeping said canal in repair.'' Held that, by fair implication from 
the provision quoted, the Secretary of the Treasury is thereby as fully authorized 
to pay the warrants drawn by the Secretary of War as if it had expressly declared 
that they should be paid out of any moneys in the Treasury not otherwise appro- 
priated. 

That act compared with the provision in the act of June 14, 1880, chap. 211, direct- 
iu^ the application of the money collected theretofore as tolls on said canal, or which 
niay thereafter *^ be so collected prior to the passage of an act to make said canal 
free to the public," &c., and the purpose of each enactment explained. 

Department of Justice, 

Augnst 14, 1880. 

Sir : Yours of the 5th instaut asks if the act of May 18, 1880, " to 
abolish all tolls at the Louisville and Portlaod Canal," makes any appro- 
priation of money for the operation and repair of that work. 

The act provides "That after the 1st day of July, 1880, no tolls shall 
be charged or collected at the Louisville and Portland Canal, but the 
Secretary of War shall be authorized to draw his warrant from time 
to time upon the Secretary of the Treasury to pay the actual expenses 
of operating and keeping said canal in repair." 

In the river and harbor act approved June 14, 1880, this paragraph 
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was inserted : ^' The balance in hand, after payment of any existing 
liability, collected heretofore as tolls on the Louisville and Portland 
Canal, or which may hereafter be so collected prior to the passage of 
an act to make said canal free to the public, is hereby authorized to be 
expended for its improvement : Provided^ Such expenditure shall not 
exceed $60,000.'' 

Your query is whether the first act of itself appropriated money ; and 
whether (if so) it is affected by the above-quoted clause of the latter 
act. 

The first act, in authorizing the Secretary of War to draw warrants 
from time to time upon the Secretary of the Treasury for the purpose 
indicated, empowered the latter to pay the warrants so drawn, by legal 
and almost necessary inference, as fully as if it had been expressly 
stated that they should be paid out of any moneys in the Treasury not 
otherwise appropriated. 

On comparing the two acts, it will be seen that the act of MaylS, 
1880, did not become operative so as to make the canal free until the 
1st of July thereafter ; and until that time tolls were to be charged and 
collected. The act of June 14, 1880, was apparently intended to pro- 
vide for the disposition of the funds which would be collected before 
the canal became actually free, by ordering them to be expended in the 
improvement of the canal, provided such expenditure should not exceed 
$60,000. After the canal became free, upon the 1st day of July, 1880, 
the Secretary of War was empowered to pay the actual expenses of 
operating and keeping it in repair by warrant upon the Treasury, which 
would operate, as before suggested, on any moneys not otherwise appro- 
priated. 

Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. Alexander Eamsey, 

Secretary of War. 



STATE, V7AR, AND NAVY DEPARTMENT BUILDING. 

[Volume 16, page 651.] 

The Secretaries of State, War, and Navy have no authority to modify the approval 
given by them under section 2 of the act of March 3, 1871, chap. 113, of the plans of 
the building now being erected for the use of those Departments. 

Department of Justice, 

December 19, 1879. 
Sir : Yours of the 4th instant, addressed to the Attorney-Generali 
inquires whether it be competent for the Secretaries of State, War, and 
Kavy to modify the approval given by them, under the act of March 3, 
1871, of the plans of the building now being erected for the use of those 
Departments ; and in that connection you inclose a communication from 
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Colonel Casey, in charge of the building, &c., which calls attention to 
the modifications required, of which it is only necessary to say here that 
they are material. 

Upon consideration, it seems to me that the power of approval intrusted 
to the Secretaries above named by the act of 1871 (16 Stat., 494) did not 
continue after its original exercise, which by the terms of the act was to 
be "before any money is expended under the provisions of this act." 
It was intended by Congress that the basis for expenditure should be 
ascertained before any money was expended ; and no power was con- 
ferred subsequently changing this. The Secretaries hecsimefuncti officio 
upon executing the original power ; and for changes in the plans the 
legislature was to be consulted. 

Yery respectfully, your obedient servant, 

8. F. Phillips, 

Solicitor- General. 
,The Secretary of War. 

Approved : 

Chas. Devens. 
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HARBOR IMPROTEMENTS. 



PURPRESTURE. 

[Volume 6, pages 128-129.] 

The erection by third parties, of any structure encroaching on a public pier constructed 
by the United States for the improvement of a harbor is an act of purpresture. 

Attorney General's Office, 

September 22, 1853. 

Sir : The letter of Captain Stansbury, of the Corps of Engineers, re- 
ferred to me by you on the 25th of July, sets forth an encroachment made, 
or intended, upon a pier constructed by the United States for the pro- 
tection or improvement of the harbor of Cleveland, in the State of Ohio. 

The act complained of is the commencement of a structure encroach- 
ing on this public pier in the river and harbor at Cleveland. 

Such an act of purpresture, that is, unlawful appropriation of, or en- 
croachment on, a public right of this sort, whether pier, port, navigable 
water, or the like, being the usurpation of public franchises or property 
by private persons, is, in general subject to various legal remedies; that 
is to say, the purpresture contemplated or commenced may be prevented 
and arrested, or if completed it may be removed and abated, in appro- 
priate forms of law. 

I propose, in reply to your communication of the 21st inst, regarding 
the public works at Waukegan, in the State of Illinois, to present in 
detail my views of the proper remedies in such case, and of the general 
matter, which involves questions of permanent interest in the business 
of the Government. 

Meantime it is not convenient for me to instruct the district attorney 
directly as such, at least in this stage of the question. I have, in sub- 
stantial compliance with your wishes in that respect, conferred with the 
Chief of the Topographical Bureau already as to the condition and prog- 
ress of the affair, and shall with pleasure continue, as occasion may 
require, to afford all the aid in my jjower to the conservation of the 
rights herein appertaining to the United States. 

I am, very respectfully, your obedient servant, 

C. CUSHING. 

Hon. Jefferson Davis. 

Secretary of War. 
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WAUKEGAN BREAKWATER. — HARBOR IMPROVEMENT.— PURPREISTURE. 

[Volume 6, pages 172-187.] 

The right and title to the lake shore of the great Lakes is iu the several States, not in 

the Ijnited States. 
In general, breakwaters and other harbor improvements constructed by the United 

States, of late years, have been constructed without purchase of land and cession of 

jurisdiction from the several States in which the woiks are placed, and the land 

nnder them belongs to the respective States. 
Lawful authority exists for the protection of the works thus constructed, from pillage 

ur appropriation by individuals or corporations. 
Obstructions to navigation in the navigable waters of the United States, whether by 

States or by individuals, constitute acts of pnrpresture. 
There is remedy in such case by ex officio information in the name of the Attorney 

General of the United States. 

Attorney General's Office, 

October 19, 1853. 

Sir: It appears by your letter of the 21st of September last, iiiclos- 
ing a communication to you from Colonel Abert, of the Corps of Topo- 
graphical Engineers, that it is proposed to take legal measures to 
restrain any person from placing a bridg.e, pile, or other obstruction 
nearer than within a certain prescribed distance from the breakwater, 
now in the course of construction on the shore of Lake Michigan, at 
Waukegan, in the State of Illinois, to the end that a good ship channel 
may be maintained free and unobstructed under the lee of said break- 
water; and my opinion is requested in the premises. 

Whether the United States have any right of process in the case, and 
if 80 what, depends in part on the question, which presents itself in 
limine; — in whom are the right and title to the lake-shore, and to the 
soil covered by the water of Lake Michigan, at Waukegan, in the State 
of lUinoisf 

I conceive this point to be thoroughly settled, as well by the general 
theory of the Federal Government as by the adjudications of the 
Supreme Court and the whole tenor of the legislation of Congress. 

Iu the case of Pollard's Lessee v. Hagan (iii Howard, 212,) the Supreme 
Court came to the following conclusions, namely: 

^^Firstj The shores of navigable waters, and the soils under them, 
were not granted by the Constitution to the United States, but were 
reserved to the States, respectively." 

^'Secondly J The new States have the same rights, sovereignty^, and 
jurisdiction over this subject as the original States." 

The doctrine of this case has been considered, and affirmed and reaf- 
firmed, in the subsequent cases of Goodtitle on the demise of Pollard's 
Heirs v. Kibbe, (ix Howard, 477,) and of Doe on the demise of Executors 
of Kennedy v. Beebee and others, (xiii Howard, 25,) and must be taken 
to be the law of the land. 

The principle extends in fact to the whole body of any navigable 
water in the United States and the soil under it. Thus, in the case of 
Bundle et al. i\ Delaware and Raritan Canal Company, (xiv Howard, p. 
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80-90,) the Court say in regard to the river Delaware, that " below tide 
water the river, its soil and islands, formerly belonged to the crpwu ; 
above tide-water it was vested in the proprietaries of the conterminous 
provinces, each holding adjilum aquae; since the Revolution, the States 
have succeeded to the public rights both of the crown and the propri- 
etaries." Similar doctrine has been advanced by the Supreme Court in 
regard to the river Chattahoochee, for example, (Howard et aL v. In- 
gersoll, xiii Howard, p. 381,) and to the Potomac, (Georgetown v. Alex- 
andria Canal Company, xii Peters, p. 91,). and to the river Ohio, (Penn- 
sylvania V. Wheeling Bridge, xiii Howard, p. 519,) and to Raritan Bay 
(Martin et al. v. Waddell, xvi Peters, 367,) and applies to all other nav- 
igable w^aters in the United States. 

It is unnecessary here to trace the history of this doctrine as a prin- 
ciple of constitutional law, or to review the numerous decisions in the 
several States, in and by which it has been recognized on their part as 
an element of the fundamental law of the Federal Union. (See Angell 
on Tide Waters, ch. 2.) I content myself with showing in externa the full 
recognition of the doctrine -by the highest judicial authority of the 
United States. 

Observe, that in the leading case of Pollard's Lessee^'. Hagan, affirmed 
and reaffirmed in the subsequent cases cited, the doctrine of the Court 
is expressly applied to the territory ceded by Virginia to the United 
States, out of which the State of Illinois has been. formed ; and it extends 
therefore to the waters and to the submarine soil of Lake Michigan. 

1 proceed now to inquire how the question stands upon the acts of 
Congress pertinent to the subject. 

The United States have no grant from the State of Illinois, nor any 
title under a grant of the State, for the submerged soil whereon the 
bridge piers in Lake Michigan have been erected, nor whereon to erect 
the contemplated breakwater in the lake. 

It is impossible to admit that the United States may, by erecting 
bridge piers, or breakwaters, or other such like works, within the sov- 
ereignty and jurisdiction of a State, and without the consent of the 
State, thereby divest the right, title, and jurisdiction of the State, and 
appropriate and transfer the right of property and the sovereignty and 
jurisdiction over the soil and the works to the Government of the United 
States, any more than an individual could, by erecting a building on the 
soil of another without his consent, convert the soil, and the buildings 
on it, into the private estate, right, and title of such trespasser. 

Neither the power of Congress to regulate commerce, nor its power 
to legislate in all cases whatsoever for the erection of forts, magazines, 
arsenals, dock-yards, and oth^r needful buildings, can operate to divest 
the States of their rights of soil and jurisdiction ; the lands for all such 
purposes must, by the express words of the Constitution, be "purchased 
by the consent of the legislature of the State in which the same shall 
be." Thus, Castle Calhoun, at the Rip-Raps, was built on the soil of ' 
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the siibmergeil shoiil ceded to the United States by the State of Vir- 
ginia. And Fortress Monroe, also, is built on a phice ceded by the 
State of Virginia. By the law of the United States, approved 20th 
March, 1794, (i Stat, at Large, p. 345, chap, ix.,) the President of the 
United States was authorized to fortify the ports and harbors therein 
mentioned, (to the number of twenty;) and it was made lawful for him 
to receive from any State a cession of the lands, or to purchase from 
individuals the lands on which any of the fortifications, with the neces- 
sary buildings may be or are intended to be erected. This is inconsist- 
ent with the idea that the United States can, by erecting fortifications, 
or ports and harbors, convert the lands, whereon such needful buildings 
shall be erected into the property and title of the United States, without 
cession or purchase from the State, or the individual therein who may 
be the rightful proprietor. 

The first volume of Bioren & Duane's edition of the laws of the United 
States, contains suggestive abstracts- of the various cessions by States, 
and conveyances by individuals, at the date of that publication, made to 
the United Stat€S,.of lands, and lots of ground, and soil above water, and 
of water-lots, flats, shoals, and rocks, under water, beaches, islands, and 
shoals, for navy-yards, custom houses, forts, arsenals, and other public 
purposes. 

By an act, approved 23d June, 1797, (i Stat, at Large, chap. 3, sec. 
3,) the several States, who were found indebted to the United States on 
the settlements made between the United States and the several States 
by the commissioners for that purpose appointed, were authorized to ex- 
pend *' the sums respectively due from them in fortifying their ports and 
harbors, and the sums so expended shall be passed to the credit of said 
States, • • • Provided Said States shall and do cede to the United 
States the lands or places, on which such fortifications shall be so erected, 
in cases where the lands are the property of such States." This proviso 
was repealed by act of 3d May, 1798, (i Stat, at Large, p. 354-355, chap. 
38, sec. 3.) These respective acts acknowledge that the ports and har- 
bors in the United States belong to the States respectively, within 
whose territorial limits and jurisdiction they are situated. 

By the 7th section of an act, approved 1 May, 1820, (iii Stat, at Large, 
p. 568, chap. 62,) it is enacted that '*No land shall be purchased on 
account of the United States, except under a law authorizing such pur- 
chase." 

The joint resolution of 11th September, 1841, (v Stat, at Large, p. 468, 
resolution No. 6,) provides that ** No public money shall be expended 
upon any site of land hereafter to be purchased by the United States for 
the purposes aforesaid" (viz. : for '< armories, arsenals, forts, fortifications, 
navy-yards, custom-houses, light-houses, or other public buildings, of any 
kind whatever,") " until the written opinion of the Attorney-General shall 
be had in favor of the validity of the title, and also the consent of the 
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legislature of the State, in which the land or site may be, shall be given 
to said purchase." 

These acts negative any idea that Congress clainis power to take to 
the Government of the United States dry lands, or soil covered by water, 
for the purposes of commerce or navigation, or naval or military pur- 
poses, or for construction of any kind of public buildings, or public im- 
provements, without a cession from the State, or a purchase from an 
individual who may have title to the property desired for the site of the 
public works intended by the United States. 

Multifarious appropriations have been made for erecting breakwaters, 
piers, and so forth, for improvement of harbors and safety of navigation. 
Eut when so erected Congress has not claimed any municipal govern- 
ment over them, has passed no law to punish any disturber of such 
public works so erected within the territorial limits and unyielded juris- 
diction of any State, and has api)arently left all such works to the pro- 
tection of such several and respective States. 

All the acts of Congress before cited seem to be in perfect concur- 
rence with the principles adjudged by the Supreme Court of the United 
States. 

As to the application of the rule to the State of Illinois : By the 9th 
section of the act of 18th May, 17U6, " providing for the sale of the lands 
of the United States in the territory northwest of the river Ohio, and 
^bove the mouth of the Kentucky River," (i Stat, at Large, p. 468, chap. 
:29,) it is enacted <* That all navigable rivers within the territory to be 
•disposed of by this act, shall be deemed to be, and remain, public high- 
way 8. And in all cases where the opposite banks of any stream not 
navigable, shall belong to different persons, the stream and the bed 
thereof shall become common to both." 

In the act of June 1st, 1796, (i Stat, at Large, p. 491, chap. 46, sec. 6,) 
"there is the same provision ; and by the act approved 26th March, 1804, 
•entitled "An act making provision for the disposal of the public lands 
in the Indiana Territory and for other purposes," (ii Stat, at Large, pp. 
279-280, sect. 5, 6,) the lands in Indiana were by section 5th, ordered to 
be sold "on the same terms and conditions as are or may be provided by 
law for the sale of the lands of the United States north of the Ohio 
Biver, and above the mouth of the Kentucky Eiver." Section 6, "That 
all the navigable rivers, creeks, and waters within the Indiana Territory 
shall be deemed to be and remain public highways." 

By act of 3d Februai'y, 1809, (ii Stat, at Large, p. 514, chap. 13), the 
territory of Indiana was divided into two separate governments, and 
the territory lying west of the Wabash Eiver and a direct line there- 
from, and from Post Vincennes, due north to the territorial line between 
the United States and Canada, was called Illinois. The lands within 
this territory, however, were sold out under the statutes before men- 
tioned, without changing the conditions " that all the navigable rivers, 
creeks, and waters within the territory should be and remain public high- 
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ways," 80 that no individual could acquire a private right in any of them 
either at the public or at the private sales. Therefore, when the State- 
of Illinois was admitted into the Union, " the shores of the navigable 
waters and the soils under them," within the State, became of the prop- 
erty, domain, and jurisdiction of that State, according to the decisions* 
before cited. 

The United States have no cession from Illinois of those navigable 
waters, nor of the soils under them, nor of the water of Lake Wichigan, 
nor the soil under it, within the State of Illinois, upon which the bridge 
piers are built, nor of the submerged soil upon which the breakwater is 
to be erected at Waukegan. 

The conclusion is irresistible that the rights of the United States, in 
the premises, and the remedy, if any, for the contemplated obstructions 
of the navigability of the waters of Lake Michigan at Waukegan, must 
be placed on some ground independent of that of title to soil, or of juris-, 
diction and domain, which certainly continue in the State of Illinois. 

It is not to be doubted, therefore, that the State of Illinois, having 
the property in the shore and soil covered by the water of the lake, may,, 
at her pleasure, abate any nuisance created on said shore or soil within 
her jurisdiction. It would be a purpresture, an encroachment on, or 
usurpation of, her sovereign rights, which she may render punishable 
by indictment, or may remove or re-seize to the public use, in the dis- 
cretion of her legislature, and of her supreme will as a State, (ii Coke's. 
Inst., p. 38, ch. 23, and p. 272, ch. 4; i Hawkins' P. C, p. 360; Augell 
on Tide Water, ch. 7; Woolrych on Waters, p. 196.) 

But suppose the State refuses or neglects to demolish a structure 
erected, or to i)revent one about to t)e erected, or should license the 
erection of a structure, in the navigable waters of the lake within lier 
territorial limits, by which erection a purpresture shall exist, that is,, 
the making of that several and private, which ought of right to be com- 
mon to many, and the navigation shall thus be hindered, vessels en- 
dangered, and a channel or harbor made liable to damage by obstruction 
or deviation of currents and accumulation of mud: — is there not a 
remedy ! 

I think there is, and a sufficient one, in the conservative power of the 
United States. 

The navigable waters within the State of Illinois (or within any other 
State) are public highways, free and common, by constitutional right, 
to the use of all the citizens of the several States equally and as fully as 
to the use of the State of Illinois, and to be guarded and i)rotected 
as such by the Government of the United States for the benefit of 
the whole Union. 

This power of conservation is perfectly distinct from the right of 
property and of ordinary jurisdiction in the shores of navigable waters 
and the soil under such waters. The sovereign may grant to individ- 
uals the right of property in the soil between high and low water mark,. 
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or below the latter 5 notwithstaudmg which jus privatum so granted by 
the sovereigD, there will remain a jus publicum of passage and re-pas- 
sage, with consequent power of conservation in the sovereign. 

"When," says Sir Matthew Hale, "a port is fixed, though the soil 
and franchise or dominion thereof, prima facie, may be in the king, or 
by derivatiou in a subject, yet that jus privatum is burthened and super- 
induced with a jus ptihlicum, wherein nations and foreigners in peace 
wdth this kingdom, are interested by reason of common commerce, trade, 
and intercourse. They ought to be preserved from impediments and 
nuisances, which may hinder and annoy the access, or abode, or recess 
of ships and vessels and seamen, or the unlading or relading of goods'' 
(De Port, Maris, pt. 2, chap. 17.) 

Here we see distinctly the right of conservation separated from prop- 
erty in the soil, and also from the franchise and dominion thereof; >and 
a grant of the latter does not authorize the erection of that whereby 
the grantee shall make several to himself what ought of right to be 
common to all the inhabitants of the country, and to foreigners in amity 
with it. (Com. Dig. Prerog. D. 7.) That is to say, there is a right inde- 
X)endent of the jus privatum in the soil or dominion, namely, the right 
of passage, w^hich is not subject to alienation, and prevails against any 
adverse' claim. (Hale de Jure, Maris, 12); in view of which we may 
further distinguish and say that usurpation of the jus privatum of the 
sovereign in ports or navigable waters is purpresture, while invasion of 
the jus publicum of navigation is a nuisance (Glanville, bk. ix, c. 11 ; 
Spelm. Gloss. Purpresture.) 

This doctrine is further explained in the legal authorities as follows: 
"The right in ports is threefold: — The jus privatum, or the interest of 
propriety and franchise ; the jus publicum, or the common interest that all 
have to have resort to and from public ports, as public sea marts or 
markets, with their goods, wares, and merchandise ; the jus regium, or 
the right of superintendency and prerogative, which the king hath for 
the safety of the realm, or the benefit of commerce, or security of his 
customs.'' (Hale de Port. Maris, ch. 6; Bacon's Abr. Prerog. (B) Ports, 
&c.) 

These doctrines of the common law are perfectly applicable in the 
United States, to the effect that, while, as in the present case, the soil 
and imme(ii^tej\irisd\ctiou,the jus privatum Rud jus publicum, of the har- 
bor of Waukegan, are vested in the State of Illinois, yet the jus regium, 
or, as in the comprehensive and proper language of the civilians of 
Europe it is termed, the jus majestaticum, the power to protect against 
foreign enemies or against individual usurpation, still resides in the 
Federal Government. 

The powers, delegated by the Constitution of the United States to the 
Government of the Union, "to regulate commerce with foreign nations, 
and among the several States," and "to lay and collect taxes, duties, 
imposts, and excises," include the power to establish ports of entry and 
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delivery, and, of necessary consequence, also the power to preserve those 
ports from all nuisances, which may hinder or annoy the access or recess 
of ships and seamen to and from the same, or the unlading and relading 
of goods there. But it is not in the power of a single State to establish 
ports of entry and delivery within its navigable waters, notwithstanding 
the rights of property and jurisdiction in the shores and beds of navi- 
f?able waters vested in such State; that is a jus majestaticum, involved 
ill the power of regulating commerce and raising revenue vested in the 
United States. 

Such is the doctrine of the Supreme Court of the United States in the 
leading case of Gibbons v. Ogden, (ix Wheaton, 1,) in which case the 
State of New York, undoubted proprietor of the shores and beds of the 
Davigable waters within the State, granted to R. R. Livingston and 
Eobert Fulton the exclusive right of navigation of all the waters within 
the jurisdiction of that State, with boats moved by fire or steam, for a 
term of years, of which Ogden was the assignee. By a decree in chan- 
cery, at the suit of Ogden v. Gibbons, the validity of that exclusive 
right was affirmed; upon appeal to the highest court of the State of 
New York, the decree of the chancellor was affirmed ; upon appeal to the 
Supreme Court of the United States, that decision was reversed. The 
grant of the exclusive navigation was in violation of the Constitution of 
the United States, in violation of the superintending and conservative 
power of the Government of the United States over commerce and navi- 
gation delegated by the Constitution. The Government of the United 
States did not claim, nor did the respondent Gibbons claim for the 
United States, any property in the shores, or the soil under the naviga- 
ble waters of New York; but the conservative power of the United States 
over comnierce and navigation was invoked. That power removed the 
obstructions to commerce and navigation growing out of the purpres- 
ture granted by New York, and the retaliatory acts passed by the 
legislatures of New Jersey and Connecticut. 

All the reasoning and the final decree in this case established the 
principle that the several States hold their property and dominion in the 
shores and beds of the navigable waters within their respective bound- 
ai-ies, subject to the general rights of commerce and navigation, to the 
rights of ingress and egress, access and recess, for the lawful purposes 
of commerce and navigation, which belong to all the citizens of the 
United States, as well as to foreigners in amity with the United States, 
which rights of commerce and navigation the several States cannot 
hinder, obstruct, or take away by legislation; for, even in the case of 
concurrent powers, the law of a State must yield to a law of the United 
States. 

This doctrine is reaffirmed in the case of the United States v. Coombs, 
(xii Peters, 72,) and in the still more important one of The State of Penn- 
i*ylvania v. The Wheeling Bridge, (xiii Howard, 318.) 

It is further observable, in this part of the subject, that the power to 
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regulate the use of the shores and beds of navigable waters, so that the 
lawful purposes of commerce and navigation shall not be hindered, is 
quite distinct from the right of eminent domain. The former leaves to 
the proprietor the possession and general use of his property, restrained 
only by the maxim, ^'sic utere tuo ut alienum non Icedcis;^ but the latter 
divests the proprietary, and converts the property to public domain and 
public use, as explained in an important case hereinafter more fully ex- 
hibited. (Comth. V. Alger, vii Cush. 53.) So that, where individuals hold 
a fee simple in the soil to low- water mark, or below where the tide ebbs 
and flows, or ad medium filum aquw in fresh water rivers, such title in fee 
is nevertheless holden in subordination to the general rights of free 
passage for the lawful objects of navigation and commerce. 

Assuming, then, that a power exists in the Federal Government, a 
jus majestaticum^ — for the conservation of the public rights of navigation 
and commerce, we come now to the question in what way that power is 
to be exerted by law. 

Congress unquestionably has the power to declare the obstructions 
of navigable waters an offense against the United States. This point 
must be taken as fixed so far as regards the opinion of the Supreme 
Court of the United States. (See State of Pennsylvania v. Wheeling 
Bridge, xiii Howard, 581, per Ch. J. Taney. Also Wilson and others v. 
The Blackbird Creek, Marsh. Co., ii Peters, 252, per Ch. J. Marshall.) 
But Congress has not as yet done this 5 and, although the position was a 
doubtful one at first (see United States v. Hudson, vii Cranch, 32; United 
States V. Coolidge and Others, i Wheaton, 415,) still it must now be re- 
ceived as the settled doctrine that ^Hhe legislative authority of the Union 
must first make an act a crime, afl&x a punishment to it, and declare 
the court which shall have jurisdiction of the offense,'' before it can be 
the subject of indictment in the courts of the United States. And the 
general doctrine as laid down in the cases above cited has been specially 
applied to the present subject in a later case, where the Supreme Court 
say that *^an indictment at common law would not be maintained in the 
courts of the United States,'- (for a nuisance in a navigable water,) "as^ 
no such procedure has been authorized by Congress." (State of Pennsyl- 
vania V. Wheeling Bridge, xiii Howard, 518, 564.) 

Although Congress may not have yet fully exercised this power, so as 
to declare what in all cases is a nuisance, yet it has in a signal case 
exercised this power for an opposite purpose, namely, to declare what is 
not a nuisance, by enacting that the bridge, the subject of litigation in 
the case abov^e cited, is a "lawful structure," and that it " shall be so 
taken and held to be, anything or any law or laws of the United States 
to the contrary notwithstanding." (Act of August 31, 1852, sec. 6, sess. 
acts, p. 112.) 

But, from the fact that nuisances to navigable waters are not indict- 
able in the courts of the United States, does it follow that no legal means 
now exist, by which the Federal Government may assert its conservative- 
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power in regard to such navigable waters ? It would be' strange if it 
were so; for, when we look at the vast number of appropriations made 
by the United ^States for sea-walls, breakwaters, deepening the channels 
of rivers and harbors, blowing out rocks, removing natural obstructions 
therefrom by dredges, snag-boats, or otherwise preserving the same, and 
the islands therein, and placing piers, buoys, and light-boats by the 
shoals, narrows, and difficult passages of navigable rivers and harbors, 
since the commencement of the Government, we shall be deeply im- 
pressed with the magnitude and importance of the public interests in- 
voked in the question of the conservation of such works against pur- 
prestures, depredations, thefts, and trespasses, converting to the ends 
of private gain or destructive malice that which is or ought to be for 
the common public good of every citizen of the United States. In fact 
the equity powers of the Supreme Court afford the means of meeting 
the grievance. 

Nothing is better settled in England than the doctrine that a court of 
chancery has authority in that country to restrain or abate a purprest- 
ure or nuisance in a harbor or other navigable waters, on information 
by the attorney general. The cases are numerous, (e. g, Attorney-Gen- 
eral V. Eichards, ii Anstruther, 603 5 Attorney-General v. Johnson, ii 
Wilson's Ch. Ca., 87,) in which, on proper process, a court of chancery 
has acted in this matter. In one of the above cases, the defendants 
having erected a wharf, two docks, and other buildings between high 
and low water mark, in the harbor of Portsmouth adjoining Gosport, 
80 as to prevent vessels from mooring there, or sailing over the spot, an<l 
also to endanger further damage to the harbor by obstructing the free 
current of the water to carry off the mud, a decree was entered to abate 
the nuisance upon information filed by the attorney general on the equity 
side of the court of exchequer. In another case the lord chancellor, upon 
similar information by the attorney general, and a bill for perpetual in- 
junction, restrained the defendants from choking the bed of the Thames 
at Milbank. (See Woolrych on Waters, p. 214 ; Angell on Tide Waters, 
ch. 7.) 

^ow, in signally decisive cases, the Supreme Court of the United States 
has adopted the doctrine of chancery in this matter. 

The city of Georgetown filed a bill in the circuit court of the District, 
praying for an injuction to prevent the Alexandria Canal Company 
from obstructing the navigation of the river Potomac. On appeal to the 
Supreme Court, it was adjudged that the injunction did not lie in this 
case at the prayer of these plaintiffs, and under the particular circum- 
stances of tlie case, but that, the question being of a nuisance by the 
obstruction of a navigable river, in general derogation of the public 
rights, the true remedy was by information in the name of the Attorney 
General. (City of Georgetown!?. Alexandria Canal Company, xii Peters, 
^1.) 

In the case of the State of Pennsylvania v. The Wheeling Bridge, the 
456 14 
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nuisance complained of was the construction of a bridge over the river 
Ohio, by authority of the State of Virginia. A majority of the Court 
were of opinion that the nuisance was abateable in this process, that is, 
at the relation of the State of Pennsylvania. Chief Justice Taney, while 
dissenting from the majority as to the question of the competency of the 
proceedings, admitted, in an opinion which constitutes a model of judi- 
cial reasoning, the power of the Court to abate a proved nuisance of this 
character, upon an information in chancery in the name of the Attorney 
General, (xiii Howard, pp. 518-590.) 

I take it as the undeniable law of the land, therefore, that the Attor- 
ney General of the United States has authority, when occasion requires 
the abatement of a public nuisance to navigable waters, to file an infor- 
mation therefor and a bill for injunction, in a proper court of the United 
States. 

But this remedy, as already intimated, is not exclusive. Each State 
has also the power to conserve the navig^able waters within its jurisdic- 
tion by suitable process known to its laws. The United States may 
construct works for the improvement or security of a given harbor, or 
as a shelter for ships from storms, or in time of war, and they may inter- 
pose for the conservation of said works, or to guard against any diminu- 
tion of the existing advantages of a river, lake, or sea by the usurpation 
of individuals, or even of a sovereign State of the Union. But so, also, 
in my judgment, may that State itself. There is nothing in the letter 
of the Constitution or the spirit of the Government to forbid the State 
of Illinois or the State of New York from improving a natural harbor 
within its limits, blowing away rocks which impede a channel, dredg- 
ing out a river, constructing piers, docks, breakwaters, beacons, and 
sea-walls, or by indictment or other process protecting the rights of 
riparian proprietors, or of the public at large in its navigable waters. 
But the United States have a concurrent jurisdiction for any of these 
objects, and a jurisdiction, which, in case of conflict, is paramount and 
exhaustive of the whole subject-matter; for otherwise a given State 
might do that which, while, actually or in supposition beneficial to itself, 
would be injurious to some other State, or to the citizens of the United 
States in general, or to the subjects of other governments in amity with 
the United States. 

I had special occasion to reflect on this whole question, in all its legal 
relations, while participating, on the bench of the supreme court of 
Massachusetts, in the decision of a case which affords an apt illustration 
of the power in the premises, which any one State of the Union possesses ^ 
namely, the case of The Commonwealth v, Alger, {ut supra. Also Mas- 
sachusetts Senate Documents, 1853, Ko. 109.) For the protection of the 
harbor of Boston against injury by purpresture or nuisance, the Com- 
monwealth of Massachusetts established by law a line along the shore of 
said harbor, beyond which all constructions were forbidden. The de- 
fendant being a riparian proprietor, and by the ancient law of that State 
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owning as such in fee the flats, on which the sea ebbs and flows, adjoin- 
mg his upland to a distance from the high- water mark of not exceeding 
one hundred rods, had constructed a wharf wholly on the flats thus 
owned by himself in fee, but extending thereon to a distance seaward 
beyond the line prescribed by the Commonwealth. For this act he was 
indicted, and the indictment was mJlintained, and the constitutionality 
of the prohibition af&rmed by the unanimous opinion of the supreme 
com-t. 

In this, there is nothing inconsistent with the power in the premises, 
which appertains to the United States. As the property in the shores 
and beds of the navigable waters, within the limits of the.several States, 
belongs to them respectively, so the rents, issues, and profits arising from 
wharves, docks, or other structures, erected for the facilities of navigation 
and commerce, belong to them, and not to the United States. Moreover, 
the given State itself is primarily, and to a superior degree, interested in 
the conservation of its navigable waters, which are among the elements 
of its particular prosperity and greatness. A nuisance to such waters 
is, therefore, generally speaking, of special injury to the particular State 
in which they lie. It has, therefore, its own power in the premises to vin- 
dicate its rights of property and of navigation against purpresture or 
nuisance. I do not speak now of the power of a State to regulate its 
internal commerce, as in the matter of inspection laws, health laws, roads, 
ferries, and the like, whether exclusively, or in concurrence with the 
United States, (see Gibbons v. Ogden, ix Wheaton, I5 Brown v. Mary- 
land, xii Wheaton, 419 ,• City of New York v. Milne, xi Peters, 102 ; 
Thurlow t?. Com. of Massachusetts, v Howard, 504 5 Smith v. Turner, 
vii Howard, 283 ; ) nor do I speak of the power of a State over a navigable 
river wholly within its own jurisdiction, the improvement thereof, or the 
privileged navigation of the same, (see Yeazie et al. v. Moore, xiv How- 
ard, 5685) but I refer to the external waters of a State, its lake or sea 
harbors, or its rivers common to it and to other riparian States ; in all 
which, as I conceive, a power both of improvement and of conservation 
resides in the particular State. But this power is in concurrence with, 
and insubordination to the supreme Jws majestaticum vested in the United 
States, who alone have power to prevent one State from exerting its 
power in this respect to the prejudice of another State. 

In these relations, the powers of the States, and of those of the United 
States, although acting on the same nuisance, and at one and the same 
time, would be auxiliary one to the other, and, if honestly and frankly 
exercised, involving no conflict or collision of authority. 

It is no objection to this view of the subject, namely, the assumed exr 
istence of distinct substantive powers in a State and in the United States, 
that, in the exercise of them for their respective purposes and ends, they 
may bear upon the same person or subject at the same time. For instance, 
the direct taxes imposed by a State, and those imposed by the United 
States, have, at times, been simultaneously in operation as to the same 
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tracts of land: yet no serious collisions between the two authorities en- 
sued. The constitutional doctrine,^that the concurrent powers of the 
States and Federal Government must be exercised by the former in sub- 
ordination to the latter, — and that in case of collision, the authority of 
the United States is the superior, and supreme— is calculated to prevent 
any such conflict, or to i:)rovide for it when it occurs. 

Nor is it an objection to the legislation of a State, that it has a tend- 
ency to aid incidentally the execution of the laws and policy of the 
United States. Thus, a law of the State of Pennsylvania, inflicting a 
penalty on a militiaman called into the service of the United States, 
for disobeying that call, has been adjudged to be valid. (Houston r- 
Moore, v. Wheaton, 1.) So of a law of the State of Illinois for the de. 
livering up of persons bound to labor in another State and escaping into 
Illinois. (Moore v. The State of Illinois, xiv Howard, 13.) In each of 
these cases the law of the State was held to be good, as auxiliary and 
ancillary to that of the United States. The citizens of each State owe 
allegiance to that State, and obedience to the powers thereof; and at 
the same time they owe allegiance to the United States, and obedience 
to the powers thereof; and of course, the same act of a citizen may be 
contrary to his allegiance and duty, as well to his particular State, as 
to the United States. 

Upon the whole matter my opinion is, then, that in case of a nuisance 
erected or about to be erected in the harbor of Waukegan, in the State 
of Illinois, and the facts being such as to call for the intervention of the 
Federal Government, it would be lawful and proper, in order to abate 
such nuisance, or to prevent, enjoin, and inhibit the same, for the Attor- 
ney General to file an information in chancery before the competent 
court of the United States. 

I am, very respectfully, your obedient servant, 

0. OUSHING. 

Hob. Jefferson Davis, 

Secretary of War. 



CLEVELAND BREAKWATER. 

[Volume 6, pages 199-200.] 

The Topographical Bureau, in charge of the pier and breakwater constructed by the 
United States for the improvement of the harbor of Cleveland, may hiwfully enter 
into contract for the use of the same by railway companies. 

Attorney General's Office, 

Octoher 26, 1853. 

Sir : 1 have the honor to acknowledge the reception of your letter 
of the 10th instant, regarding the application of certain railroad com- 
panies, which bears upon the public interests and rights in the harbor 
of Cleveland, in the State of Ohio. 
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In my reply to your letter of the 2l8t of September, respecting the 
apprehended encroachments on the harbor of Waukegan, and the pub- 
lic works there, I have expressed the opinion that sufficient authority 
exists by law to protect, in all such cases, as well the navigation rights 
of the community at large as the particular interests of the United 
States. 

This opinion, although specially drawn forth by the case of the har- 
bor of Waukegan, yet applies in doctrine to that of Cleveland, and gen- 
erally, to works of the same nature in other parts of the United States. 

The legal power of the Government in the premises being established, 
the question to what degree, and in what manner, in fact, the applica- 
tions of the railway companies aforesaid can, consistently with the pub- 
lic interests and rights, be acceded to, is, primarily, a question within 
the special competency of the Topographical Bureau. That is to say, 
no legal objection occurs to me forbidding such an arrangement in that 
relation, as the judgement of the Department may dictate. 

I advise, therefore, that the officer of the Corps of Topographical 
Engineers in charge of the works at Cleveland, be instructed tp confer 
with such of the companies above mentioned, as desire the privilege of 
occupying any part of the pier of Cleveland, in order that, in or after 
such conference a contract may be drawn up, which, while according 
proper conveniences, if possible, to the railway companies, shall guard 
the public rights in the navigable waters of Lake Erie, and those of the 
Government in the harbor improvements at Cleveland. 
I am, very respectfully, your obedient servant, 

C. CUSHING. 

Hon. Jefferson Davis, 

Secretary of War. 
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[Volnme 7, pages 314-320.] 

The banks and shores of navigable waters, whether sea, lake, or rivor, in any of the 
States, belong either to the State or to individuals as the case may be, and not to 
the United States. 

When by act of Congress a pier or breakwater is constructed for the improvement of 
a harbor, no right to the land on which it is constructed accrues to the United 
States by that fact alone, and without purchase and cession from the State. 

If, in consequence of any such construction, land is made by accretion, such accre- 
tion belongs to the owner of the land to which it attaches, and not to the United 
States. 

Attorney General's Office, 

July 3, 1855. 

Sir: In a letter of the 16th of December last, you referred to me " a 
communication from the Colonel of Topographical Engineers, enclosing 
sundry reports and maps, relating to alleged trespasses on the land, 
and use of stone, belonging to the Government, at the mouth of Gen- 
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-esee river, ia New York," and requested my opinion and advice as 
to the proper course to be pursued to protect the property and interests 
of the United States. 

Upon looking into those reports and maps, it appears that the village 
of Charlotte, in the State of New York, was long since laid out by the 
proprietor of the land, on the margins of Lake Ontario and of the river 
<jenesee, on the west side of the river; with a street, called Main street 
or Broadway, extending southwardly from the margin of the lake. On 
the east side of Main street were nine lots, numbered from 21 to 29, in - 
elusive, containing about four acres each, bounded on the west by Main 
street, on the north and south by right lines drawn at right angles to 
Main street and extending eastwardly, to the lake, or to the river, ac- 
cording to locality. Lot No. 21 extended from Main street eastwardly 
to the lake. No* 22 extended from Main street eastwardly to the river, 
at its junction with the lake. All these lots, except 28 and 29, included 
a portion of marsh next to the river or the lake. 

Congress made appropriations of money in successive years, beginning 
with 1828, and thence to 1838 inclusive,— first, for survey of Genesee 
river and harbor, and afterwards for " improving the navigation ^ of 
that river; twice for " completing the works '^ there, and twice for ^' con 
tinning" them; in 1844, for "removing obstructions at the mouth of 
the Genesee river;'' in 1852, for "continuing the removal of obstruc- 
tions in the harbor at the mouth of the Genesee river ; " and in 1853, for 
"improvement of the Genesee river" (iv Stat, at Large, p. 289; Ibid* 
p. 347 ; Ibid. p. 395 ; Ibid. p. 459 ; Ibid. p. 552 ; Ibid. p. 648 ; Ibid. p. 703 ; 
Ibid. p. 754; v Stat, at Large, p. 68-, Ibid. p. 188; Ibid. p. 268; Ibid, 
p. 661 ; X Stat, at Large, p. 59; Ibid. p. 184.) 

Here all the appropriations on the subject stop ; and there is not in the 
whole series any appropriation for the purchase of land at the mouth of 
this river ; and no such purchase could be made without authority of 
Congress. (Act of May 1st, 1820, iii Stat, at Large, p. 56S.) 

In virtue of the appropriations above cited, however, but without ob- 
taining any title to the land, or any cession of jurisdiction from the State 
of New York, the executive officers of the United States have caused a 
pier or wall to be built on the shore of the river Genesee, near its mouth, 
extending along the eastern boundary of lots No. 21 and 22, in the vil- 
lage of Charlotte, and into Lake Ontario. The intention was to finish 
this pier by cappings of very large stones. With this intent a number 
of such stones, cut and prepared in part, were brought from quarries on 
the river St. Lawrence to the Genesee river. The pier not being in for- 
wardness to receive the cappings, these stones were landed, some on lot 
22, and some on other lots in the village of Charlotte. 

The pier or wall has not been finished, and these large stones, intended 
for the cappings, and so landed on private property, have been suffered 
to remain there for many years. 

In consequence of the building of this pier part of lot No. 22, orig- 
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nally marsh or covered with water, has become dry land, by gradual 
alluvial formations and accretions, or by recess of waters of the Genesee 
river and of Lake Ontario, — the margin of the waters of the lake having 
retired considerably from its former water-mark on the shore at the 
village of Charlotte. 

In the year 1848, this lot, No. 22, was the property of Josiah P. Will- 
iams, who, by deed of July, 1848, conveyed the title to Samuel Phillips, 
as containing four acres, more or less, " subject to the rights of the United 
States Government of and into any property they may have lying or 
being thereon, with the privilege of removing the same." Phillips con- 
veyed in like manner to John Farnham, who, by written agreement, 
sold to Phineas B. Cook, who, by written agreement of September, 1852, 
sold to Mr. Babcock, who in December, 1853, sold to D. Davis, to whom 
Mr. Farnham has conveyed the legal title. 

Mr. Phineas B. Cook presented to the War Department a claim against 
the United States for rents for the use and occupation of his property 
in lot No. 22, and also for damages and loss, sustained by him in the 
sale of his property, caused by the said incumbrances of stones. This 
claim caused the reference of the matter to Mr. Eice, agent of the 
United States, and his reports thereon of 28th January, and 10th March, 
1854. 

Subsequently, Mr. Davis presented his claim against the United States 
for use and occupation and damage of his property in lot No. 22, on 
which Colonel TurnbuU reported on 26th October, 1854. 

It now appears that Mr. Davis has commenced using these cappinpr 
stones by breaking them and working them into the walls of his steam 
saw-mill, which he is erecting on lot No. 22, and on the east end of the 
lot, and he threatens to use stones of the pier in like manner ; which 
acts of Mr. Davis are reported in Mr. Price's letter of 17th November, 
1854,— in Colonel TurnbulPs letter of 29 th November, 1854, to the Chief 
of the Topographical Engineers, — and in Collector Campbell's letter of 
19th November, 1854, to the Secretary of the Treasury. 

Your letter of the 28th ult., communicates additional facts. 

By the report of Mr. Eice of the 18tli ult., and the papers accompany- 
ing the same, it appears that Cook has procured an appraisment by 
two fence viewers of the damages alleged to be done to him by the 
stones lying in lot No* 22, and the fence viewers report the same at the 
sum of $830; that said Cook pretends to have distrained 120 cords of 
stone to pay this damage, and has advertised the stone for sale on the 
16th of the present July, unless they be removed and the damages paid 
before the day of sale. 

These documents estimate the rent and damage, due the proprietor of 
the land on which the stone lies, at various rates, from $7 to $40 per 
annum. 

Said Cook never held the legal title to lot No. 22, but he may have 
been in possession during the interval between September, 1852, the 
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date of his contract of purchase from Farnham, and December, 1851, 
that of his sale to Babcock. 

These acts so begun and threatened to be continued by Mr. Cook and 
Mr. Davis, of lot Ko. 22, as reported by Mr. Eice, by Collector Campbell, 
and by Colonel Turnbull, are the injuries to the United States alleged to 
have been committed, or contemplated, and concerning which my opinion 
is requested. 

I remark, first, on the supposed title of the United States to this land, 
which is presumed by Collector Campbell and by (yolonel Turnbull, on 
the ground of the land being accretion consequent on the construction 
of the pier. 

The misfortune is, that, in so far as appears, the United States had not 
any right or title to the shore of Lake Onta.rio or its bed, or to the shore 
or bed or banks of the Genesee Eiver at lot Ko. 22, in the village of 
Charlotte; either by prerogative right, or by purchase from any individ- 
ual, or by cession from the State of New York. 

The shores and beds of navigable waters, within a State, where, not 
held by individuals, are the property of the State, not of the United 
States. (Pollard's Lessee v, Hagan, Ui Howard, 230 ; Goodlike on de- 
mise of Pollard's Heirs v, Kibb, ix Howard, 477; Doe on demise of 
Kennedy's Ex. v, Beebe and others, xiii Howard, 25.) 

The only right, which the United States have to any land in the vil- 
lage of Charlotte, is that in the lot No. 28, on which the light-house is 
erected. This property is held by purchase from the proprietor and by 
cession of jurisdiction from the State. 

Not owning the land on which the pier is placed, the United States 
do not own the accretions to it; for the property of the accretion follows 
that of the previous main land. 

The Supreme Court say, in a leading case : 

*^The principle is well settled that the person whose land is bounded 
by a stream of water, which changes its course gradually by alluvial 
formation, shall still hold by the same boundary including the accumu- 
lated soil. No other rule can be applied on just principles. Every pro- 
prietor, whose land is thus bounded is subject to loss by the same means 
which may add to his property ; and as he is without remedy for his loss 
this way, he cannot be held accountable for his gain. 

*'This rule is no less just when applied to public, than to private 
rights." (New Orleans v. United States, x Peters, 717 ; Black. Com. 
vol. ii, p. 261.) 

It is wholly immaterial what may have been the immediate cause of 
the accretion, whether works voluntarily constructed -by the Govern- 
ment, or a ship accidentally wrecked on the spot. The latter fact would 
be just as much a source of title as the former ; that is, neither fact 
would afford a shadow of title, either to the land on which the pier has 
been put voluntarily, but inconsiderately, or to that on which the wreck 
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may have been cast involuntarily ; or to the accretion which either ob- 
ject might contribute to produce. 

The United States, not having any right of property in the bed, shore^ 
or bauks, of the river Genesee, or Lake Ontario, at lot No. 22, in the . 
village of Qharlotte, have no foundation for a claim to land made there 
by alluvial formations or by the recess of the waters. 

The United States have no property there to be affected by the grad- 
ual change in the margin of the waters of the Genesee river and Lake 
Ontario ; nothing to be added to by alluvion, nothing to be lessened 
by abrasion. They did not acquire a right to land, submerged or not 
submerged, by building the pier upon the property of an individual or 
of the State. 

Secondly, a few words as to the pier itself. Supposing it to be in 
fact, as it was intended to be, an improvement to the navigation of the 
river, or of the harbor where it debouches into Lake Ontario, and so no 
nuisance, — although the United States have not the right of property in 
this pier, yet they may probably have a right of conservation, a right 
to prevent Mr. Davis or his co-owners from pulling down this pier, if 
thereby the navigation of the river Genesee, or the harbor at its mouthy 
would be injured, rendered more difficult, or less convenient and safe. 

This conservative power to prevent nuisances to free and safe naviga- 
tion, to preserve that which is existing, and safe and convenient, from 
destruction or damage, in so far as it exists, is a passive, not an active 
power, and raises no implication of power for the making of such im- 
provements by Congress. 

This point has already been discussed by me in an opinion of the 19th 
of October, 1853, addressed to you in relation to the power and means 
of preventing injury to the harbor of Waukegan, in the State of Illi- 
nois, to which reference is made respecting the power and the meani^ 
for protecting the pier at the entrance of Genesee Eiver, and the harbor 
at its mouth, from damage, if circumstances shall render it necessary 
and proper to call into activity the power of the Federal Government 
in the premises. (Ante, vol. vi, p. 172.) 

In the third place, as to the capping stones remaining on lot No. 22^ 
the United States are bound in law either to remove the stones or to 
make payment to the owner of the land, in the nature of rent or of in- 
demnity for the incumbrance. But the non-removal of the stones by 
the United States, does not pass the title therein to Cook or Davis, or 
authorize them to destroy or to use the same. 

The deed from Williams to Phillips proves that the stone was not 
tortiously, but lawfully, placed on the land by the Government. If any 
rent was agreted between the parties, that agreement will determine the 
rate of compensation ; if otherwise, the owner is entitled to a reasonable 
rate of compensation. 

The proceedings under the valuation by the fence viewers, iiidicated 
by the printed notice, are not authorized by the statutes of New York, 



218 OPINIONS OF THE ATTORNEYS GENERAL. 

wbich confines this remedy to estrays, (i E. L. pp. 660, 661,) and does 
not apply to inanimate things, or to cases where the property was 
placed upon the land by consent, or its owner is known. All these pro- 
ceedings are a nullity, therefore, and a mere contrivance to defraud tbe 
United States. 

Ample remedy exists to prevent the contrivance and completion of 
the unlawful acts, perpetrated or attempted by Cook and Davis. 

I recommend that the papers, or copies of them, be placed in the hands 
of the District Attorney of the United States for the northern district of 
New York, or some other competent attorney, with instructions to file 
separate bills of complaint immediately, in the name of the United States, 
against Cook and Davis ; with prayer of injunction, in the former case, 
to prevent the proposed sale of the stone, and in the latter, to prevent 
its use or destruction. 

I presume that process will bring on a. settlement of the question be- 
tween the United States and the proprietor of the land, who, undoubt- 
edly, will have good cause of dissatisfaction, if he be not, in some way, 
relieved of incumbrance or indemnified by the Government in the prem- 
ises. 

I am, very respectfully, 

C. CUSHINO. 
Hon. JEFFERSON DAVIS, 

Secretary of War. 
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INSPECTION OF STEAM-VESSELS, 
r Volume 13, pages 248-253.1 

Where a steam-tug was owned by the Government and used by the War Department 
in towing dredging machines and scows, and for other like purposes : Held that it was 
not subject to the inspection laws of the United States, relating to steam-vessels, 
and that unlicensed pilots and engineers might lawfully be employed upon her. 

Pablip vessels, within the meaning of the inspection and navigation laws, are vessels 
owned by the United States and used by them for public purposes. 

Thos:) laws do not warrant any distinction between public vessels under the control 
of the Navy Department and public vessels under the control of any other Depart- 
ment of the Government. 

Attorney General's Office, 

June 1, 1870. 

Sir : Your letter of November .*?, 1869, with the papers transmitted 
with it, submits for an opinion the questions whether the steam-tug 
"Robert Leslie" is amenable to the inspection laws of the United States, 
or is exempt from their provisions as a public vessel of the United States, 
and whether unlicensed pilots and engineers can be lawfully employed 
upon public vessels of the United States. The papers accompanying 
your letter disclose a difference of opinion upon these questions between 
the Secretary of the Treasury and the late Secretary of War. The 
Secretary of War in his letter to you of the 27th of October, 1869, says 
that "the vessel in question was built for, and is owned by, the United 
States; is in charge of an officer of the army of the United States, and 
operated by Government employes, and is exclusively employed in the 
public service ; " that, in his opinion, *' the inspection laws, designed as 
they are for the protection of human life on passenger vessels, are not 
applicable to this steam-tug, and that the interference of the local inspec- 
tors at Baltimore with the vessel and Government employes thereon — 
of which interference complaint is made by the United States engineer 
officer in charge of the Patapsco Eiver improvement — should cease, and 
the Department of War should not be subjected to the payment of in- 
spection fees, for the collection of which there is no legal authority." 

My attention is called by you to a letter addressed, under date of 
June 3, 1863, to the Supervising inspector of Steamboats at Baltimore 
by the Secretary of the Treasury, in answer to an inquiry whether a 
supervising inspector had a right to go within the military depart- 
ments of his district for the purpose of inspecting vessels belonging to 
or chartered by the Government, except such as belonged to the Navy. 
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In this letter the Secretary of the Treasury says that it is not only the 
right, bat the imperative duty, of the supetvising inspector " to go into 
such military departments for the purpose of inspecting vessels em- 
ployed therein; that the security of the lives of persons in the public 
service, whether serving in a civil or military capacity on board Govern- 
ment transports or other vessels, (whether owned or chartered is imma- 
terial) and the protection of Government property, are objects quite as 
important as the safety of private citizens and the protection of private 
property, and so equally within the scope of the inspection laws." 

The st«am-tug "Robert Leslie" was used by the Engineer's Depart- 
ment of the Army in towing dredging-machines and scows, and for other 
purposes necessary in carrying out the public improvements in the Pa- 
tapsco River, which had been authorized by acts of Congress; and the 
actual case upon which I am asked to give an opinion is, whether this 
steamtug, while so owned and used, was subject to the inspection laws 
of the United States relating to Steam- Vessels, and whether unlicensed 
pilots and engineers could lawfully be employed upon her. 

The statutes of the United States for the registration or enrollment 
of vessels passed before the passage of any acts relating to steam- ves- 
sels exclusively, were not applicable to vessels owned by the United 
States, but only to vessels owned by a citizen or citizens of the United 
States. The act of May 12, 1812, (2 Stat., 694,) permitted and required 
the enrollment and license of steamboats employed in the rivers or bays 
of the United States, though owned wholly or in part by an alien if 
resident within the United States ; and the act of March 3, 1825, (4 Stat., 
129,) permitted the enrollment and licensing of steamboats owned by an 
incorporated company. The act of July 7, 1838, (5 Stat., 304,) required 
the owners of «team- vessels to make a new enrollment, and to take out 
new licenses, and provided for the appointment of persons to inspect 
the hulls of steamboats and vessels propelled in whole or in part by 
steam, and persons to inspect the boilers and machinery employed in 
the' same. 

This act does not expressly include vessels owned by the United 
States. It subjects the owner or owners to penalties, if they do not 
comply with its provisions, and seems applicable only to such steamboats 
as under previous laws were required to be enrolled, as it requires the 
owners to make a new enrollment. It is manifest that it was intended 
to apply only to steam- vessels owned by persons, whether citizens or 
aliens, or an incorporated company. 

The act of August 30, 1852, (10 Stat., 61,) was in amendment of the act 
of July 7, 1838, and by its 1st section prohibited the granting of any 
license, register, or enrollment to any vessel propelled in whole or in 
part by steam and carrying passengers, until the provisions of the act 
had been fully complied with, under the penalty provided in the 2d sec- 
tion of the act of July 7, 1838, one-half of which was to be recovered 
lor the use of the United States, and one-half for the use of the in- 
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former. It made new provisions for the appointment of an inspector 
of hulls and an inspector of boilers, and for the licensing of engineers 
and pilots of steamers carrying passengers, aud also made provision 
for the appointment of supervising inspectors. The 42d section pro- 
vides " that this act shall not apply to public vessels of the United 
States or vessels of other countries, nor to steamers used as ferryboats, 
tng-boats, to wing-boats, nor to steamers not exceeding one hundred and 
fifty tons burden, and used wholly or in part for navigating canals," 
&c. The tenth paragraph of the 9th section makes it unlawful " for 
any person to employ, or any person to serve as engineer or pilot on 
any such vessel, who is not licensed by the inspectors," &c. ; but by 
the words '' such vessels," is meant a vessel propelled in whole or in 
part by steam, carrying passengers — not a public vessel of the United 
States, nor a vessel of another country other than the United States, 
nor a steamer used as a ferry-boat, tug-boat, towing-boat, &c. The 
steam-tug "Robert Leslie" was plainly not subject to the provisions of 
this act. 

The 4th section of the act of June 8, 1864, (13 Stat., 120,) provided 
"that the 42d section of the act of August 30, 1852, be so construed 
as to require the inspection of the hull and boiler in the manner pre- 
scribed by that act, of every vessel propelled in whole or in part by 
steam, and ehgaged as a ferry-boat, tug, or towing-boat, or canal-boat, 
in all cases where, under the laws of the United States, such vessels - 
may be engaged in commerce with foreign nations or among the several 
States." The " Robert Leslie " was not engaged in commerce with for- 
eign nations or among the several States. 

The act of July 25, 1866, (14 Stat., 227,) provided by its 7th section 
" that steamers used as freight-boats shall be subject to the same in- 
spection and requirements as' ferry, tug, and canal boats," &c. ; but 
the " Robert Leslie " was not used as a freight-boat. By its 9th section 
the act provides '^ that all vessels navigating the bays, inlets, rivers, 
harbors, and other waters of the United States, except vessels subject 
to the jurisdiction of a foreign power and engaged in foreign trade, and 
not owned in whole or in part by a citizen of the United States, shall 
be subject to the navigation laws of the Statesj" &c. ^'And every sea- 
going steam-vessel now subject or hereby made subject to the naviga- 
tion laws of the United States, and to the rules and regulations afore- 
said, shally when under way, except upon the high seas, be under the 
control and direction of pilots licensed by the inspectors of steam-ves- 
sels, vessels of other countries and public vessels of the United States 
only excepted." Is the " Robert Leslie" a public vessel of the United 
States within the meaning of this exception? If she is, then she is not 
subject to the navigation laws of the United States; if she is not, then 
the question is whether she is a vessel navigating the bays, inlets, rivers, 
harbors, and other waters of the United States within the meaning of 
the first clause of the section. 
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The suggiBstion is made that, by a public vessel is meant a vessel of 
the Navy of the United States, but not a vessel owned by the United 
States and employed for public purposes, not of the Navy — suchy for ex- 
ample, as a revenue-cutter or this steam-tug. But 1 am unable to put 
any such construction on the statutes I have cited. Public property 
means property of the United States, and public vessels must be held 
to mean vessels owned by the United States and used by them for pub- 
lic purposes. All the prohibitions of the statutes upon the owners of 
steam-vessels imply that the owners are persons or private corporations 
who can be made amenable to the laws, and not that the owner is the 
Government itself. 

The first purpose of these enactments was to protect the lives of pas- 
sengers; the next was to regulate navigation and commerce. Vessels 
owned by the United States and used for public purposes are no more 
within the reason than they are within the letter of these statutes, and 
to distinguish public vessels that are under the control of the Depart- 
ment of the Navy from vessels owned by the United States and em- 
ployed for public purposes by other Departments, seems to me not 
warranted by the language of the acts. I think that the steam-tug 
" Eobert Leslie," while used in the manner mentioned, was not subject 
to the inspection laws of the United States, and that unlicensed pilots 
and engineers could have been lawfully employed upon her. 

Very respectfully, 

E. E. Hoar. 

Hon. Geo. S. Bout well. 

Secretary of the Treasury. 



CLAIMS FOR USE OF PATENTS. 

[Volume 14, pages 301-302.] 

Where claims presented to the Secretary of War for the use of certain patents were 
not based upon contracts, and involved questions proper for judicial rather than 
executive determination: Advised that he ought not to act upon them officially until 
the questions referred to are settled. 

Department of Justice, 

SepUmher 22, 1873. 

Sir : Your letter of the 3d instant states that you are in receipt of 
certain claims based upon alleged infringement by the United States 
authorities in the manufactures at the Ifational Armory at Springfield, 
Massachusetts, and that as the settlement of these claims seems to re- 
quire the previous decision in each case of the questions, (1) whether 
infringement of patent-rights has actually occurred, and (2) in whom 
vests the lawful and exclusive ownership of the device under the patent- 
laws, you desire my opinion as to " the expediency of declining, under 
the circumstances, the settlement of the claims until the facts of infringe, 
ment, and especially lawful and exclusive ownership in each case, aie 
judicially proved." 

These claims, arising not upon contract with your Department, but 
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upon alleged inMngement of patent-rights, are for compensation for a 
tortious use of what is asserted by the claimants to be private property^ 
and the total compensation demanded, as appears from papers accom- 
panying your letter, is computed by them at a rate fixed by themselves 
and designated as "royalty.'' 

While you may in the exercise of your discretion as an executive 
officer, where there is no question as to the ownership of a patent, con- 
tract for its use in the Government service and allow accounts in ac- 
cordance with the contract, you are not authorized in the cases pre- 
sented to adjust what is in the nature of a claim for unliquidated dam- 
ages. Such claims are the subject of judicial, not of executive, inquiry 
and determination. 

Further, the questions you suggest as being involved in these cases 
indicate the existence of a controversy concerning the ownership of the 
particular patent or patents which are in use, as alleged, without the 
consent of the owners. 

Pending such controversy neither party could reasonably expect, 
even upon a contract for use, to receive compensation by an allowance 
of your Department. A judicial settlement of all the questions involved, 
it is clear, must be sought, as well to determine the matters in dispute 
between themselves as the merits of the claims made against the United 
States. 

In my judgment, therefore, it is not only not expedient, but you are 

not authorized, at this time, to allow the claims in question. 

Very respectfully, your obedient servant, 

Geo. H. Williams. 
Hon. Wm. W. Belknap, 

Secretary of War. 



WASHINGTON MONUMENT. 

[Volume 15, pages 149-152.] 

Provisions of the act of August 2, 1876, chap. 250, entitled "An act providing for th& 
completion, of the Washington Monument/' examined and explained. 

The act contemplates that the joint commission, by the use of the sum appropriated 
and such money and materials as may be collected by the Washington National 
Monument Society, shall continue the construction of the monument and carry it 
forward towards completion, not that it shall be completed within the sum appropri- 
ated; and, furthermore, that the plan adopted and partly executed by the society 
shall be followed by the commission. 

The entire direction and supervision of the work are intrusted to the joint commis- 
sion. 

Department of Justice, 

August 12, 1876. 

Sib : Under date of the 8th instant, the Secretary of State incloses- 
to me a copy of the " act providing for the completion of the Wash- 
ington Monument," and also a letter addressed to you by the secretary 
of the Washington National Monument Society, and states that you de- 
sire me to examine the act and advise you what is necessary to carry 
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it into effect, and what will be the power of the joint commission named 
in it. 

I have examined the subject, and have the honor to submit my con- 
clusions, as follows: 

First, as to the powers conferred upon the joint commission : 

The appropriation made by the act is '* to continue the construction of 
the monument;" that is, to take up its construction where it is now left 
by the society, and carry it forward towards completion. 

The first proviso in the first section directs that before the expendi- 
ture of any portion of the appropriation the society " shall transfer and 
convey to the United States in due form all the property, easements, 
rights, and privileges, whether in possession or in action or in expectancy 
belonging to the said corporation ; '' which duty the society, it appears, is 
ready to perform. Upon the execution and delivery 6f a deed making 
such transfer and conveyance to the United States the joint commission 
becomes the agent of the United States in place of the society. 

The second proviso, that nothing in the " act shall be so construed 
as to prohibit said society from continuing its organization for the pur- 
pose of soliciting and collecting money and material from the States, 
associations, and the people, in aid of the completion of the monument, 
and acting in an advisory and co-operative capacity with the commis- 
sion * * * until the completion and dedication of the same," indi- 
cates that Congress considered that the sum appropriated might not be 
sufficient to complete the work. Otherwise the invitation thus extended 
to the society would be superfluous. And it seems to be a necessary 
inference from this provision allowing the society to continue its organi- 
zation for those purposes, taken in connection with the words expressing 
the object of the appropriation "to continue the construction of the 
Washington Monument," that Congress meant to authorize the com- 
mission to proceed as far as possible by the use of the annual sums ap- 
propriated and such money and materials as might be collected by the 
society ; that is to say, to continue the construction, and to complete it, 
if possible, with the means so provided. The act, it is true, is entitled 
^' An act providing for the completion of the Washington Monument," 
but its provisions do not correspond with its title; these referring only 
to the continuance of the construction of the monument, and nowhere 
declaring that it shall be completed within the sum appropriated. 

And I am of opinion that in the construction, the continuance of 
which is thus provided for, it was understood and intended that the 
plan adopted and partly executed by the society must be followed by 
the commission, there being nowhere in the act, either in terms or by 
implication, any discretion conferred upon the commissioners in that 
respect. 

Second, as to the steps necessary to carry the act into effect. 

The first thing to be done is that required of the society, viz : the exe- 
cution and delivery of a deed making the transfer and conveyance de- 
scribed in the first proviso. This done, the commission will be author- 
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ized to expend so much of the appropriation as may be necessary to make 
a thorough examination of the foundation of the monument required by 
the second section of the act. If the same shall be found insufficient^ 
nothing further is to be done until after further action by Congress. 

But should the foundation be found sufficient, the commission will 
proceed with the construction, and with reference to this the terms of 
the last clause of the first section are to be noticed : "And the construc- 
tion of said monument shall be ♦ ♦ ♦ in accordance with the law» 
regulating contracts and the construction of public buildings by the 
Treasury Department." 

This direction is not clearly expressed, and in one particular is inac- 
curate. By the words "laws regulating contracts," of course those 
prodsions of the Eevised Statutes relating to contracts in general by 
Departments or agents of the Government are meant, reference to which 
is subjoined. (Sections 3679, 3737, 3739, 3741, 3742, 3743.) But there 
are no provisions in the statutes regulating the construction of " public 
buildings by the Treasury Department," apart from such as relate to 
such construction by any other Department. Of these, section 3733 
provides that no contract for the erection of any public building or for 
any public improvement shall bind the Government to pay more than 
the amount appropriated for the specific purpose. Section 3734 relates 
to " new buildings for the use of the United States," and provides that 
before the commencement of such buildings "plans and full estimates 
therefor shall be prepared and approved by the Secretary of the Treas- 
ury, the Secretary of the Interior, and the Postmaster-General." In 
this section: the onJ|r provision applicable is that relating to estimates 
of cost and keeping the cost within the estimates. The plan, as before 
stated, is that upon which the monument is now partly constructed, and 
the entire direction and supervision of its further construction are in- 
trusted to the joint commission named in the act. 
Very respectfully, your obedient servant, 



The President. 



Alphonso Taft. 



/ 



HIRE OF BUILDINGS. 

[Volume 15, pages 274-276.] 

The hire of a building to be used as an office by the officer assigned to the duty of tak- 
ing charge of the construction of the State, War, and Navy Department building, 
(fee, is in violation of the act of March 3, 1877, chap. 106, which prohibits the rent- 
ing of any building, or part of any building, for Government purposes in the Dis- 
trict of Columbia, '* until an appropriation therefor shall have been made in terms by 
Congress." 

Department of Justice, 

May 18, 1877. 

Sir : In reply to the letter of Lientenant-Colonel Casey, addressed to 
Brigadier-General Humphreys, of date the 10th instant, referred to me 
by your indorsement of the 11th, I have the honor to respectfully say : 

It appears that by your order Colonel Casey was assigned to the duty 
456 15 
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of taking charge of the public buildings and grounds, of the Washing- 
ton Aqueduct, and of the construction of the State, .War, and Navy 
Department building ; that after assuming the control of these works 
lie found that the offices used for these purposes were insufficient in 
size, inconveniently situated, and at a distance from his duties as an 
officer of the Engineers under charge of certain divisions of the Engi- 
neer Department. Under these circumstances, with your authority and 
that of the Chief of Engineers, he rented for the office of the State, 
War, and Kavy Department building and public buildings and^groands 
a certain building which he now occupies. This was done by him in 
ignorance of the statute of March 3j 1877, chapter 106, which was not 
then brought to his attention ; and he now requests information whether 
the use of this building for the purposes stated is in violation of the 
clause of the act above referred to, which is as follows: "And here- 
after no contract shall be made for the rent of any building, or part of 
any building, to be used for the purposes of the Government in the 
District of Columbia, until an appropriation therefor shall have been 
made in terms by Congress, and that this clause be regarded as notice 
to all contractors or lessors of any such building or any part of any 
building.^ 

I am of opinion that the hire of the building referred to is in viola- 
tion of this clause, which is extremely explicit in its terms. The care 
of the public buildings and grounds, and the oversight of the expendi- 
ture for the construction of the State, War, and Navy Department build- 
ing, are duties devolved upon the Secretary of War as a part of those 
of his office. Of course they cannot be discharged by him personally, 
but must be performed by officers acting under his general supervis- 
ion, whom he details for that purpose. It is a purpose of the Govern- 
ment that these duties shall be discharged by him, and it is contem- 
plated that the accommodations which have been put at his disposal will 
be sufficient to enable him to perform them, and no appropriation hav- 
ing been made in terms for the rent of any building or of any additional 
building, that expenditure cannot properly be incurred. While it is 
trae, as stated by Colonel Casey, that all the works under the War 
Department requiring engineering supervision must be supplied with 
offices where planning, consultations, and drafting can be carried on, 
yet when a duty of this character is devolved upon the Secretary of 
War, and no appropriation is made for the hire of an additional build- 
ing, it must be considered that Congress has determined that the ac- 
commodations now at his disposal are sufficient. While such buildings 
are a part of the appliances required in the construction of *he works, 
and might properly be charged to the appropriation for those works 
if they were required where accommodations had not been provided by 
the Government to the officer to whom their expenditure was intrusted, 
yet where such accommodations are provided, it cannot be held that 
additional ones may be hired because those provided are inconvenient 



MISCELLANEOUS. 227 

or insufficient in the judgment of those who are to conduct the business. 
It must be held that Congress, in directing that no building should be 
hired to be used for the purposes of the Government until an appro- 
priation therefor shall have been made in terms, has determined other- 
wise. 

The law we have been considering is a re-enactment of a former law 
of the United States, (Stat, of 1874, chap. 388,) and the legislative power 
has most strongly indicated its intention that no building should be 
rented, not actually in use by the Government, until an appropriation 
therefor shall have been made in terms. 

I am therefore of opinion that Colonel Casey must conduct the work 
which you have intrusted to him with such accommodations as you may 
be able to furnish him with in the buildings now belonging to the United 
States or rented by it. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCraby, 

Secretary of War. 



ACCEPTANCE OF CIVIL OFFICE BY A RETIRED OFFICER. 

[Volame 15, pages 306-308.] 

A retired officer of the Army does not vacat'O his commission by accepting a civil office, 
unless it be an office in the diplomatic or consular service, in which latter case he 
is to be regarded as having resigned his place in the Army. From the general law 
applicable to such case, (contained in section 1223 Rev. Stat.,) a certain class of re- 
tired officers described in the act of March 3, 1875, chap. 17$, are excepted. 

He is not precluded from holding a civil office that does not belong to the diplomatic 
or consular service. 

When he performs the duties of a civil office which he may lawfully hold, under and 
by virtue of an appointment to such office, he is entitled to draw his pay as a re- 
tired officer and also the salary provided for the civil office during the period of his 
incmnbency of the latter office. 

Department of Justice, 

June 11, 1877. 

Sir : In answer to your communication of the 4th instant, making 
certain inquiries as to retired officers and their relation to civil offices un- 
der the United States Government and the salaries thereof, I have the 
honor to say : 

A retired officer does not, in my opinion, vacate his commission in the 
Army by accepting a civil office under the Government, unless that office 
is by appointment in the diplomatic or consular service of the Govern- 
ment; in which case he is to be considered as having resigned his place 
in the Army. Section 1222 of the Eevised Statutes is to be applied to 
officers upon the active list of the Army, who thereby are forbidden to 
hold any civil office, whether by election or appointment, and are de- 
clared to cease to be officers of the Army, and to vacate their commis- 
sions, by acceptance of such offices. Section 1223 applies to all officers, 
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whether upon the active or retired list of the Army, and must be deemed 
to enact that any officer upon either list, accepting an appointment in 
the diplomatic or consular service, is to be treated as having resigned 
his place in the Army. To this section there is an exception made by 
the act of March 3, 1875, which provides that a certain class of officers^ 
therein described, who are " borne upon the retired list, shall be con- 
tinued thereon notwithstanding the provisions of section 2, chapter 38,. 
act of March 30, 1868," which is embodied in section 1223 of the Ee vised 
Statutes. Of course the officers therein described, even if accepting 
an appointment in the consular or diplomatic service, would not vacate 
their commissions. 

Your second inquiry is whether a retired officer may hold a civil 
office under the United States Government. 

The provisions of the statutes in regard to retired officers direct that 
they may be assigned to duty at the Soldiers' Home under certain cir- 
cumstances, and that they shall not be assignable to any other duty. 
(Rev. Stat., sec. 1259.) And, further, that they may on their own ap- 
plication be detailed to serve as professors in any college. (Sec. 1260.) 
It would not, in my opinion, be a legitimate construction of these two 
sections to say that they prohibit an officer from accepting or being ap- 
pointed to a purely civil office under the United States Government- 
In the absence of any provision of law forbidding such officers to hold 
civil offices, especially when these sections are taken in connection with 
the law that officers upon the active list are (by section 1222 of the 
Revised Statutes) held to have vacated their commissions by the ac- 
ceptance of any civil office, and that all officers who accept or hold ap- 
pointments in the diplomatic or consular service are (by section 1223) 
considered as having resigned their places in the Army, with the ex- 
ception above alluded to, it must be considered that a retired officer is 
not precluded from holding a civil office under the United States Gov- 
ernment, unless in the consular or diplomatic service. 

The third question proposed by you is, whether a retired officer is 
entitled to draw his pay as such and also the salary of any civil office 
he may hold under the United States Government. 

Sections 1763, ;i764, and 1765 of the Revised Statutes forbid any 
person who holds an office, the salary or annual compensation of which 
amounts to the sum of $2,500, to receive compensation for discharging 
the duties of any other office, unless expressly authorized by law ; they 
also direct that no allowance or compensation shall be allowed to any 
officer or clerk by reason of the discharge of duties which belong to any 
other officer or clerk in the same or any other Departnient, and that na 
officer iu any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, in any form what- 
ever, for the disbursement of public money, or for any other service or 
duty whatever, unless the same is authorized by law, and the appropria- 
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tion therefor explicitly states that it is lor such additional pay, extra 
allowance, or compensation. 

The construction which has been given to these statutes (especially 
in the case of Converse vs. The United States, 21 How., 463) is that the 
Intent and effect of them is to forbid officers holding one office to receive 
compensation for the discharge of duties belonging to another, or addi- 
tional pay, extra allowance, or compensation for such other services or 
dnties where they hold the commission of but a single office, and, by 
virtue of that office, or in addition to the duties of that office, have as- 
signed to them the duties of another office. According to that decision^ 
however, if an officer holds two distinct commissions, and thus two dis- 
tinct offices, he may receive the salary for each. The evil intended to 
be guarded against by these statutes was not so much plurality of offi- 
ces as it was additional pay or compensation to an officer holding but 
one office for performing additional duties, or the duties properly belong- 
ing to another. If he actually holds two commissions, and does the 
duties of two distinct offices, he may receive the salary which has been 
appropriated to each office. Sections 1763, 1764, and 1765, above referred 
to, are condensations from statutes which were in existence at the time 
that this decision was made, and in conformity with it I deem it my duty, 
in answer to your inquiry, to say that a retired officer may draw his pay 
as such, and may also draw the salary of anj^^ civil office which he may 
hold under the Government, assuming always that the duties of the civil 
office are performed under and by virtue of a commission appointing him 
to that office, which he holds in addition to his rank as a retired officer. 
Yery respectfully, your obedient servant, 

Chas. Devens. 

Hon. GEORaE W. McCbaey, 

Secretary of War. 



DEPARTMENT FILES — RECOMMENDATIONS FOR OFFICE. 

[Volume 15, pages 342-345.] 

Recommendations for office are not papers or documents which are required to be 
kept by the Departments in which they are deposited. They are placed on file 
therein for the convenience of applicants for office, who are allowed to withdraw 
them whenever they desire to do so. 

Such applicants can properly be* permitted to see objections that have been filed 
against themselves (subject to the limitation, however, that the permission should 
only be given where the communication is not in its nature privileged), in order 
that they may, if possible, answer or remove them. But the privilege should not 
he extended further; as all is done that justice requires when a party is permitted 
to see any objections filed against himself. 

Accordingly, where application was made to the President, on behalf of a newspaper, 
for permission to examine the files of the Executive Departments with a view to as- 
certain what persons have been recommended for office by a certain Senator and 
Representative in Congress (the purpose being to establish from such examination 
the fact that improper persons have been thus recommended by the Senator and 
Representative named) : Advised that the Department files ought not to be submit- 
ted to a search of that character. 
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Nor should copies of recommendations and papers of this nature be furnished in any 
case, unless the applicant appears himself to have been directly affected by the 
writing of which a copy is applied for. 

Department of Justice, 

July 28, 1877. 

Sir : In answer to your indorsement upon the application of Mr. Tal- 
cott Williams, on behalf of the San Francisco Chronicle, for permission 
to examine the files of the Executive Departments with a view to ascer- 
tain who and what persons have been recommended for office by Senator 
Sargeant and Kepresentative Page, which communication of yours in- 
quires as to the legality and propriety of a compliance with the request, 
I have the honor respectfully to submit: 

The provision for the custody of the records of the various Depart- 
ments is found in section 161 of the Eevised Statutes, which provides 
that **the head of each Department is authorized to prescribe regula- 
tions, not inconsistent with law, for the government of his Department, 

* * • and the custody, use, and preservation of the records, papers, 
and property appertaining to it." 

Certain files in the Executive Departments have definitely the charac- 
ter of public records, and to copies of these parties interested are enti- 
tled upon payment of the fees prescribed. The most important of such 
files are the patents for useful inventions and the patents for lands. (See 
Eev. Stat., sections 213, 459, 460, 461,' 515, 802, &c.) 

By section 882 it is provided : "Copies of any books, records, papers, 
or documents in any of the Executive Departments, authenticated under 
the seals of such Departments, respectively, shall be admitted in evi- 
dence equally with the originals thereof.'' 

Under this provision it has been customary to furnish from time to 
time from the various Departments of the Government copies of papers 
and documents in addition to the public records relating to lands or pat- 
ents; and these have been admitted, as it is understood, in evidence at 
the trial of causes by the various courts. 

With reference to the recommendation in question, however, I do not 
understand that they come within the description of either records, pa- 
pers, or documents belonging to the Departments and required to be 
kept by them. They are papers which are filed from time to time by 
parties for their own convenience — sometimes in favor of, and sometimes 
in opposition to, particular persons who are named as candidates for 
Executive offices; and they are permitted (according to the rule which 
is understood to be adopted in all the Executive Departments) to be 
Avithdrawn from the files whenever the applicants for office desire it. 
While undoubtedly the Department may retain, if it sees fit, any or all 
of these papers, its custody of them is more generally for the con- 
venience of those parties who file them than for its own. 

It is believed that in all Departments individuals are permitted to 
eee any objections which have been filed against themselves upon any 
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grounds whatever, in order that they may know by whom they are filed, 
and, if possible, may answer or remove the objections; but even in such 
cases the rule would necessarily be subject to the limitation that it should 
be only done when the communication was not in its nature privileged. 
Recommendations to office are not, I think, ordinarily to be deemed a^ 
privileged communications. But the rule in regard to examining them 
should not be extended, in my opinion, beyond that which now exists* 
All is done that justice requires when any party is permitted to see any 
objections or charges which have been filed against himself. 

Mr. Williams, on behalf of the San Francisco Chronicle, desires to 
make an investigation, as I understand from his letter, of the recom- 
mendations of a large number of oflBcers, who, within the last five or 
six years, have been appointed, with a view of establishing from such 
examination the fact that improper persons have been recommended to 
office by Senator Sargent and Representative Page, a fact which inci- 
dentally will be of importance in the trial of a cause. 

The records should not, it seems to me, be submitted to a search of 
this character. It necessarily involves examination of a large number 
of papers, which can by no possibility have any interest in connection 
with the inquiry, and many of which were never intended for such gen- 
eral and public inspection. It would be attended with vast inconveni- 
ence, as such a search could only be conducted under the immediate 
charge of some ofl&cer of the Department, whose duty it would be to 
guard and prevent any confusion in the papers. This burden would be 
an onerous one upon the office, and no means of meeting and conducting 
such an inquiry appear to be provided. 

I therefore respectfully submit that there is no legal right upon the 
part of the gentleman representing the San Francisco Chronicle to make 
this search and investigation, and that the considerations of propriety 
in regard to recommendations of this nature are fully met when it is. 
provided that any party is entitled to see anything which is filed against 
himself. 

There remains the question whether or not, provided the Saif Fran« 
Cisco Chronicle will indicate by sufficient identification any papers or 
recommendations, copies of them should be furnished. 

This presents a somewhat more doubtful question 5 but, upon the 
whole, I am of opinion that copies of such papers should not be fur- 
nished in any case, unless the applicant appears himself to have been 
directly affected by the writing or letter of which he demands a copy. 
Very respectfully, your obedient servant, 

(;HAS. DEVENS. 

The Peesident. 
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CLAIM OF CHARLES M. FAIRMAN. 

f Volume 15, pages 487-488.] 

C and F. borrowed from W. a flat-boat, to use in repairing a dredge-boat belonging 
to the United States, employed in improving the Ohio River. By direction of a 
subordinate officer of engineers the flat-boat was used in removing a wreck, the 
removal of which had been ordered by the engineer officer in charge of the Ohio 
River improvement, who, however, did not direct the flat-boat to be so used. W. 
subsequently brougnt suit against C. and F. for this unauthorized use of his prop- 
erty, and recovered judgment against C, the amount of which F. (being on the 
bail-bond of C.) was ultimately compelled to pay. F. claims reimbursement of the 
amount from the Government : Held that the payment by F. was in satisfaction of 
damages recovered for a private boat, in respect to which the United States was 
under no liability whatever ; and that, eveu if it were a valid claim, it is not within 
the scope of the appropriation for the Ohio River improvement. 

Department op Justice, 

April 15, 1878. 

Sir : I have examined the papers trausmitted to me with your letter 
of April 6, requesting my opinion whether the claim of Charles M. Fair- 
man can be audited and decided upon by the accounting officers of the 
Treasury, and whether any balance that may be found due him can be 
paid out of the appropriation for the improvement of the Ohio Eiver. 

The facts appear to be briefly these : E. J. Carpenter borrowed of one 
Wolf, of Pittsburgh, a flat-boat, to be used in connection with the repair 
of the United States dredge-boat Ohio, of which Carpenter was assist- 
ant engineer. While thus in possession of the flat-boat, by direction of 
Lieutenant Mahan, United States engineer, employed on the Ohio Elver 
improvement, Carpenter used her to assist in the removal of a wreck 
from the river and in transporting to Pittsburgh the machinery and 
oargo taken from the wreck. The removal of the wreck had been or- 
dered by Colonel Merrill, the United States engineer officer in charge 
of the Ohio Eiver improvement; but the direction to use the flat-boat 
omanated from liieutenant Mahan. 

Afterwards Wolf, the owner of the flat-boat, brought suit against 
Carpenter and Fairman for trover and conversion of the boat by this 
unauthorized use of her, in which suit they were both arrested and gave 
bail. Carpenter and Fairman executing the bail-bond as principals. 
Fairman had no connection with the matter, and when he executed the 
bond did so upon the statement of the then United States attorney for 
the district, who assured him that* the Government would protect him 
against loss. At the trial, Fairman obtained a verdict in his favor, but 
judgment was rendered against Carpenter for $874.78, from which an 
appeal was taken to the State supreme court, where the judgment was 
affirmed with costs, amounting in all to $1, 116.31, which Fairman, through 
his liability on the bail-bond, was compelled to pay. It is for this sum 
that he seeks reimbursement from the Government. 

The payment made by Fairman was in satisfaction of damages recov- 
ered for a i)rivate boat, in respect to which the United States was under 
no liability whatever. As to the assurance of the United States attor- 
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Bey to Fairman that the Government would indemnify him against loss, 
it was made without any authority, as Fairman must have known, or 
must be assumed to have known. Fairman's payment of the judgment 
therefore, did not make him in any sense a creditor of the United States; 
and consequently the auditing and allowance of this claim is, I think, 
dearly beyond the scope.of the powers of the accounting oflBcers of the 
Treasury, which are limited to the settlement of accounts between the 
Government and its creditors or debtors. 

Even assuming Fairman to have a valid claim against the Govern- 
ment for reimbursement, I should consider the subject-matter of it as 
entirely beyond the scope of the appropriation for the improvement of 
the Ohio Biver. 

The case is one of those in which the claimant can obtain redress only 
by an appeal to the justice of Congress. 

The papers accompanying your letter are herewith returned. 
Yery respectfully, your obedient servant, 



Hon. George W. McGbaby, 

Secretary of War. 



Chas. Devens. 



EIGHT-HOUR LAW. 

[Volume 16, pages 58-60.] 

The circular of the Navy Department of March 21, 1878, annonncing that "the De- 
partment will contract for the labor of mechanics, foremen, leading men, and labor- 
ers on the basis of eight hours a day, but that all workmen ** electing to labcw ten 
hours a day will receive a proportionate increase of their wages," is in accordance 
with section 3733 Rev. Stat., embodying what is commonly known as the eight-hour 
law. 

That section prescribes the length of time which shall amount to a day^s work, when 
no special agreement is made upon the subject. It does not forbid the making of 
contracts fixing a different length of time as a day's work. 

Department of Justice, 

July 9, 1878. 

Sir : By a circular issued from the Navy Department under date of 
March 21, 1878, it is announced that "the Department will contract for 
the labor of mechanics, foremen, leading-men, and laborers on the basis 
of eif/A^ hours a day," but that all workmen "electing to labor ten hours 
a day will receive a proportionate increase of their wages." 

The inquiry orally suggested by you is whether this circular accords 
with the meaning and intent of section 3738 of the Eevised Statutes, 
which declares that " eight hours shall constitute a day's work for all 
laborers, workmen, and mechanics who may be employed by or on be- 
half of the Government of the United States." 

The provisions of this section (commonly known as the "eight-hour 
law ^) were fully discussed before and carefully considered by the Su- 
preme Court of the United States in the case of The United States v. 
Martin, decided during October Term, 1876. (94 U. S. Kep., 400.) 
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The decision of this tribunal as to the proper construction and effect 
of the section in question is binding upon the Executive Departments, 
and controls any relation which may exist between either of those De- 
partments and the mechanics or laborers whom they employ. 

It is therefore to be ascertained whether or not the circular in ques- 
tion is in conformity with the section as construed by this court. 

In the case named, the court, after observing that the section ** was a 
direction by Congress to the oflBcers and agents of the United States, 
establishing the principle to be observed in the labor of those engaged 
in its service,'' holds that it only prescribes the length of time which 
shall amount to a day's work wJien no special agreement is made upon the 
subject^ and that it does not forbid the making of contracts fixing a dif- 
ferent length of time as the day's work. " There are several things," the 
court adds, " which the act does not regulate, which it may be worth 
while to notice. First, it does not establish the price to be paid for a 
day's work." • • • "It does not specify any sum which shall be 
t)aid for the labor of eight hours, nor that the price shall be more when 
the hours are greater, or less when the hours are fewer. It is silent as 
to everything except the direction to its officers that eight hours shall 
constitute a day's work for a laborer. Second, the statute does not pro- 
vide that the employer and the laborer may not agree with each other 
as to what time shall constitute a day's work." • • • <* We regard 
the statute chiefly as in the nature of a direction from a principal to his 
agent that eight hours is deemed to be a proper length of time for a 
day's labor, and that his contracts shall be based upon that theory." 

The circular mentioned is in perfect harmony with this authoritative 
exposition of the law. It proposes to contract for labor on the basis of 
eight hours constitutinfi: a day's work, and herein the direction of the 
statute is fully conformed to. And although it provides for the allow- 
ance of a proportionate increase of wages where the workman elects to 
labor ten hours a day instead of eight, yet this is not at variance with 
the law ; on the contrary, such a provision must be deemed entirely con- 
sistent with the law ; and as the statute, according to the constructioH 
of the Supreme Court, does not assume to regulate the price of the labor» 
it is to be regarded as made not less in the interest of the employ^ than 
in that of the employer. 

Since this decision was made there has been a full discussion of the 
subject in the House of Eepresentatives and Senate at the last session 
of Congress, and it was apparently assumed throughout that the effect 
of the decision of the Supreme Court was that which I have regarded it 
to be, and that it was necessary to pass an additional act by which it 
should be provided in some form of words that the laborers in the 
navy- yards of the United States should receive for eight hours' work 
the same pay as other laborers of the same class receive from other em- 
ployers for ten hours' work, if such was the intention of Congress in 
passing the section under consideration. (See Cong. Rec, vol. 7, Nos. 
105 and 133.) 
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It was in the power of Congress, if the decision of the Supreme Court 
was not in conformity with the actual intent which it had in passing the 
law, to control the matter by subsequent legislation, which should be 
explicit upon this subject. That, however, was not done. 

In direct answer to your Inquiry, therefore, in view of the decision of 

the Supreme Court, I am of opinion that the circular of the Navy 

Department of March 21, 1878, is in accordance with section 3738 of the 

Eevised Statutes, which embodies what is commonly known as the 

"eight-hour law." 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. K. W. Thompson, 

Secretary of the Navy. 



EMPLOYMENT OF THE MILITARY AS A POSSE. 

[Volume 16, page 162-164.] 

Under section 27 of ttie act of September 24, 1789, chap. 20, United States marshals 
derived an implied authority to summon the military forces of the United States as 
a posse eomitatiM to aid them in the execution of process, the exercise of which 
authority was sanctioned by long practice. But no express authority thus to sum- 
mon the military ^rces is ^iven by any law ; and section 15 of the act of June 18, 
1878, chap. 2€KJ, prohibits tne employment of any part of the Army as a posse comita- 
tuSf except where such employment is *^ expressly authorized by the Constitution or 
by act of Congress." 

Eeli, accordingly, in a case where an organized, armed, and fortified resistance to the 
execution of the law existed, that the marshal cannot be aided by the military 
forces of the United States as a posse comitatus. 

The military forces may, however, be used in such case by direction of the President,, 
under the. pro visions of sections 5298 and 5300 Rev. Stat., should he deem proper to 
take certain preliminary steps therein provided and if resistance to the law shall 
thereafter continue. 

Department of Justice, 

October 10, 1878. 

Sir : Keferring to your letter inclosing to me certain papers from the 
Commissioner of Internal Eevenue indicating the existence of organ- 
ized, armed, and fortified resistance to the collector of internal revenue 
in Baxter County, Arkansas, which, from its nature, seems to demand 
a regular military force to suppress it, and inquiring what steps the 
Department can legally take to enforce the laws, and whether the facts 
presented furnish a case, under the laws of the United States, where a 
military force may be called in to assist our oflBcers, I have the honor to 
reply: 

It has been the practice of the Government since its organization (so 
far as known to me) to permit the military forces of the United States 
to be used in subordination to the marshal of the United States when 
it was deemed necessary that he should have their aid in order to the 
enforcement of his process. This practice was deemed to be well sus« 
tained under the twenty-seventh section of the judiciary act of 1789^ 
which gave to the marshal power "to command all necessary assistance 
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in the execution of his duty,'' and was sanctioned not only by the custom 
of the Government, but by several opinions of my predecessors. In- 
structions given by my predecessor, the Hon. William M. Evarts, of date 
August 20, 1868, state particularly the authority of the marshal in this 
regard, and call attention to the fact that the military in such case obey 
the summons of the marshal as a posse comitattis and act in subordina- 
tion and obedience to the civil officer in whose aid in the execution of 
process they are called, and only for the object of securing its execution. 

While the right to summon a portion of the military forces where it 
<5an be spared for the duty, as a part of the posse comitattis, is fairly to 
be inferred from the provision in the judiciary act which I have already 
quoted, there is found, however, no express authority by which the 
marshal may summon any military force of the United States as a part 
of the posse comitatus. The fifteenth section of the act of June 18, 1878, 
onacts: "From and after the passage of this act it shall not be lawful 
to employ any part of the Army of the United States as a posse com- 
itattiSj or otherwise, for the purpose of executing the laws, except in such 
•cases and under such circumstances as such employment of said force 
may be expressly authorized by the Constitution or by act of Congress." 

In this state of legislation I am of opinion that the marshal cannot 
be aided by the military forces of the United States as a posse in the 
•execution of his process, upon the state of facts as it now appears. This 
«tate of facts will, however, enable the forces to be used for the enforce- 
ment of the laws, if the President shall deem proper to take certain 
additional steps, and if resistance to the laws shall thereafter continue. 

Section 5298 of the Eevised Statutes provides : " Whenever, by reason 
of unlawful obstructions, combinations, or assemblages of persons, or 
rebellion against the authority of the Government of the United States, 
it shall become impracticable, in the judgment of the President, to en- 
force, by the ordinary course of judicial proceedings, the laws of the 
United States within any State or Territory, it shall be lawful for the 
President to call forth the militia of any or all the States, and to employ 
such parts of the land or naval forces of the United States as he may 
deem necessary to enforce the faithful execution of the laws of the 
United States, or to suppress such rebellion in whatever State or Terri- 
tory thereof the laws of the United States may be forcibly opposed or 
the execution thereof forcibly obstructed." 

Section 5300 is as follows : ^* Whenever, in the judgment of the Presi- 
dent, it becomes necessary to use the military forces under this title, 
the President shall forthwith, by proclamation, command the insurgents 
to disperse and retire peaceably to their respective abodes, within a 
limited time." 

If, therefore, the facts now present a case which, in the judgment of 
the President, justify him in so doing, he may issue his proclamation 
commanding the insurgents to disperse and retire peaceably to their 
respective abodes within a limited time, and, if they shall fail to do so, 
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it will then be lawful for him to employ such parts of the land forces of 
the United States as he may deem neceessary to enforce the laws of the 
United States. 

In regard to the case immediately before us, I would respectfully sug- 
gest, however, that with the force at the command of the collector, with 
such aid as the marshal may be able to give, a resolute and determined 
effort should be made to execute the laws of the United States in the 
county referred to before advising the President to issue his proclama- 
tion calling upon the insurgents to disperse. 

Yery respectfully, your obedient servant, 

Chas. Devens^ 
Hon. John Sherman, 

Secretary of the Treasury. 



ICE HARBOR AT MOUTH OP MUSKINaUlU RIVER. 

[Voluiiie»16, pages 387-391.] 

The Secretary of War has authority under the provision in the act of March 3, 1879, 
chap. 181, making an appropriation for an ice harbor at the mouth of the Mus- 
kingum, in the State of Ohio, to accept the grant made by the legislature of that 
State of the ri^ht to take possession of the dam belonging to the State, without 
further legislation by Congress. So, also, a grant from the city of Marietta of the 
use of the adjacent land owned by the city. 

The estate which the United States would hold in the dam, by virtue of the grant of 
the State, would be in the nature of an easement; yet it would be sufficient for the 
purpose contemplated by the provision aforesaid. 

Department of Justice, 

October 4, 1879. 

Sir: Yours of August 5, 1879, is before me. It requests my opinion 
upon certain points in reference to obtaining the real property neces- 
sary to the construction of the work on the ice harbor at the mouth of 
the Muskingum Eiver, Ohio, for which an appropriation was made in 
the river and harbor act of March 3, 1879. 

The Muskingum is an affluent of the Ohio, and its navigation has here- 
tofore been difl&cult .Improvements for the purposes of navigation have 
been made upon it by a series of locks and dams at certain intervals be- 
tween Marietta, at its mouth, and Zanesville, in the State of Ohio. These 
improvements all belong to the State, and the first dam is near the mouth 
referred to. Above this dam is a pool of some six miles long, and of 
sufficient area to form a harbor for all the steamers and barges from the 
Ohio that may seek this place of refuge from moving ice on the break- 
ing pp of the Ohio Eiver in the spring. To make this pool available for 
such a harbor, a lockis required to permit vessels to pass into it. Thia 
lock will necessarily be in the stream or within the banks, and intersect 
the dam belonging to the State. It is not supposed that any other land 
than that now under the control of the State will be required for the 
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construction of the lock, but, at any rate, no other land in addition than 
that under the control of the city of Marietta. 

The act of Congress, so far as it concerns this subject, is extremely 
brief. Its first clause is as follows : " That the following sums of money 
be, and are hereby, appropriated,' to be paid out of any money in the 
Treasury not otherwise appropriated, to be expended, under the direc- 
tion of the Secretary of War, for the construction, completion, repair, 
and preservation of the public works hereinafter named.'' 

After enumerating a large number of such appropriations, the follow- 
ing words are used : " For an ice harbor at the mouth of the Muskingum, 
Ohio, thirty thousand dollars." 

No plan for the construction of this work is indicated by the act. If 
all the facts were before Congress, it must have been well known that the 
plan now proposed could not have been carried out without the consent 
of the State of Ohio, or without a taking of its property by the right of 
eminent domain for the purpose ; and it is probable that it was ftilly 
contemplated that a grant would be made by the State of Ohio which 
would authorize the United States, in the construction of the work, to 
cross its dam and use so much of it as might be necessary for the pur- 
pose proposed. In point of fact, a few days before the appropriation 
bill was passed the following joint resolution was passed by the State of 
Ohio : 

''JOINT RESOLUTION granting the Government right of way through certain 

State works. 

" Whereas Congress has now under consideration a proposition to 
establish an ice harbor at the mouth of the Muskingum Eiver, at Mari- 
etta; and 

" Whereas the Muskingum Eiver is now controlled by the State of 
Ohio as one of its public works for the purpose of navigation 5 and 

* Whereas, to facilitate navigation on said river, the State of Ohio 
has built a dam across said stream which will interfere with the free 
use of s^id stream by the General Government for the purpose of said 
ice harbor without considerable changes in said dam and lock : There- 
fore, 

^^Be it resolved hy the general assembly of the State of Ohio, That the 
General Government are hereby granted the right of way through 
said State works, and are hereby authorized to enter upon the Mus- 
kingum improvements, to make such changes in the dam or lock at said 
pMnt as may be necessary for the construction of said ice harbor : Pro- 
vided, That the rights of the State of Ohio and interests of navigation 
shall not be interfered with. 

"James E. Neal, 
" Spealcer of the Souse of Representatives. 

"JABEZ W. Fitch, 

" President of the Senate. 
^'Adopted February 28, 1879.'' 
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It further appears that the city of Marietta, subsequently to the ap- 
propriation of the act, passed the following resolution : 

" Whereas Congress has made an appropriation of $30,000 towards 
the construction of an ice harbor at the mouth of the Muskingum Eiver ; 
and 

** Whereas in the construction of said work the use of a part of the 
public ground adjacent to the river bank may be required : Therefore, 

^^Be it resolved by the city council of the city of Marietta, Ohio, That 
the Government of the United States be, and it is hereby, authorized 
free of cost to possess and permanently use the ground immediately 
adjacent to the river bank to the extent that may be necessary for the 
construction of the proposed lock, and also to use free of charge during 
the construction of the work as much of the public ground adjacent to 
the river bank as may be required for the storage and working of ma- 
terial to be used in connection with said work.^ 

Your questions assume that the only titles necessary to be considered 
in connection with the proposed works of the United States are the 
titles of the city of Marietta and State of Ohio ; and these questions 
are as follows : 

" 1. Whether this Department is authorized to accept the grant of 
the legislature of the State of Ohio of the right to tarke possession of 
the dam, &c., belonging to the State without further legislation by Con- 
gress. 

"2. What estate in law would the United States hold therein under 
said grant if accepted, and should any other estate than one in fee- 
simple be accepted? 

"3. Is the Department authorized to accept the use of the land adja- 
cent to the bank of the Muskingum, alleged to be owned by the city of 
Marietta r' 

1. In answer to your first inquiry, I am of opinion that the Depart- 
ment is free to accept the grant of the legislature of the State of Ohio 
of the right to take possession of the dam belonging to the State with- 
out further legislation by Congress. This question is entirely distinct 
Ijrom the inquiry whether you would be entitled to use any portion of 
the appropriation for the purpose of such a right. When, however, 
such a right is granted, it is an aid in the construction of the work that 
might fairly have been contemplated by Congress would be given by 
the State. Possibly it may have been known at the time that it had 
actually been given. The Department is therefore authorized to av^il 
itself of it. 

2. The estate in law that the United States would hold in the dam 
under the grant of the State if accepted would be in the nature of an 
easement. "Eight of way" in the sense in which it is used in the joint 
resolutioa must be construed to be a right to maintain the lock across 
the dam, and for that purpose to use the dam so far as is absolutely 
necessary ; and, further, to permit the passage of vessels through the 



240 OPINIONS OF THE ATTORNEYS GENERAL. 

lock and thus through the dam of the State of Ohio. Such a grant, as 
soon as made and acted upon by the United States by the construction 
of the lock, could not thereafter be withdrawn by the State of Ohio. 

Section 355 Eevised Statutes is as follows : 

" No public money shall be expended upon any site or land purchased 
by the United States for the purposes of erecting thereon any armory, 
arsenal, fort, fortification, navy-yard, custom-house, light-house, or other 
public building, of any kind whatever, until the written opinion of. the 
Attorney- General shall be had in favor of the validity of the title, nor 
until the consent of the legislature of the State in which the land or 

site may be, to such purpose, has been given.'^ 

• * « « « « « 

There has been a grant of the legislature in accordance with this sec- 
tion. The estate granted is not one in fee-simple in a strict sense, but 
it possesses all the important characteristics of the fee-simple. It is a 
grant which whenactedupon is permanent and exclusive. I am therefore 
of opinion that, although it is not an estate in fee-simple, it gives the 
United States every right desirable for the purpose for which the lock 
is to be constructed, and it should be accepted. Many grants are ac* 
cepted from States for light-houses, custom-houses, and other public 
buildings limited in their nature to the use proposed, or to public uses^ 
and there is no objection to such acceptance. 

3. If the use of the land adjacent to the banks of the river alleged to 

be owned by the city of Marietta is convenient for the construction of 

the lock by the deposit of materials, or in any other way, there can be 

no reason suggested why tl^e grant of the city may not be accepted by 

the Department, as it is tendered free of cost. 

Yery respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 



MISSISSIPPI RIVER COMMISSION — MILEAGE. 

[Volume 16, pages 559-560.] 

The members of the Mississippi River Commission (created by the act of June 28, 1879 » 
chap. 43), who are appointed from the Engineer Corps of the Army, are entitled to 
mileage, at the rate of 8 cents per mile, for all travel required of them by that com- 
mission pertinent to the objects for which it was constituted. Travel so required is 
travel under orders, within the meaning of section 2 of the act of July 24, 1876, 
chap. 226. 

Such mileage should be paid out of the appropriation made in said act of June 28, 
1879, for "necessary expenses." 

Department of Justice, 

August 25, 1880. 

Sir: In reply to yours of the llth instant, asking, in reference to 
such members of the Mississippi River Commission (created by the act 
of 1879, chap. 43, June 28) as are appointed from the Engineer Corps of 
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the Army, what traveling allowances or mileage can be paid, and by whom 
said allowances shall be paid, I submit the following conclusions: 

The act above cited provides (sec. 2) that "the commissioners ap- 
pointed from the Engineer Corps of the Army and the Coast and Geo- 
detic Survey shall receive no other pay or compensation than is now al- 
lowed th&fn by law J' At that time (as still) mileage at the rate of 8 cents 
per mile was allowed bylaw, ^^when any officer travels under orders^'^ 
with certain exceptions not material here. (Act of 1876, chap. 226, § 2 j 
19 Stats., 100.) 

Upon consideration of the language of the constituting act, especially 
such as requires certain qualities in the persons to be appointed, I am 
of opinion that it was the intention of Congress that the members of 
the Mississippi Biver Commission ^ovXA. personally inspect the various 
localities upon that river at which surveys, &c., were then going on or 
in the view of the commission ought to be undertaken, whenever such 
personal inspection might be required by that body; meaning by re- 
quiredj action analogous to the specific order by which the War Depart- 
ment properly interprets the act of 1876. Travel so required is travel 
under orders within the meaning of the act of 1876 above quoted. The 
commission had power to compel the engineer officers belonging thereto, 
as officers of the Army, to undertake any travel which it might desig- 
nate, pertinent to the objects for which it was constituted. 

Concluding, therefore, that the ofl&cers appointed upon the Missis- 
sippi River Commission from the Engineer Department of the Army 
are entitled to mileage for all travel ordered by that commission, I will 
add briefly that I concur with your view, that such mileage should be 
paid out of the special appropriation made in the constituting act for 
"necessary expenses.'' 

** Travel'' is an item the amount of which so specially depends upon 
the particular duty to which an officer is assigned that the propriety of 
making a distinction between the source from which he is to derive pay^ 
in the stricter sense of the word, and that from which he is to receive 
such compensation, is apparent. The decision of the Second Comptroller 
to this effect, quoted by you, seems applicable to all cases in which Con- 
gress has not manifested a different intention, and, therefore, to the 
present. 

Very respectfully, your obedient servant, 

S. F. Phillips, 
Acting/ Attorney- GefieraL 

The Secbetahy of Wab. 
456 — -16 
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LIGHT-HOUSE. 

[Yolume 16, pages 631-632.1 

A ri^^ht to send rays from a light-house across a private close, unobstructed by future 
, erections thereon by the owner, is an easement which must be gained by the United 
States in the usual way, i. 6., by grant, express or implied, from the owner of the 
close. In the absence of such a grant by the owner, his riffht to build upon the close 
remains intact ; and, if he is unwilling to make a grant, the United States are lefk to 
have recourse, under thd law of eminent domain, to condemnation of the property for 
the public purposes involved. 

Depabtment OF Justice, 
September 29, 1879. 

SiB: The facts in the case of the Marblehead light-hoase, alluded to 
in yours of the 9th instant addressed to the Attorney-General, the light 
of which is said to be materially threate ned by the building of houses 
by property owners in that vicinity, are not stated wth sufi&cient detail 
to warrant any definite opinion upon the rights of the United States in 
that instance. 

It seems that an adverse right by the United States to send rays from 
a light-house across a private close is an easement which is to be gained 
in the usual way, L «., by grant, express or implied, from the owner of 
such close. Kothing is said in the communication from the Light-House 
Board, transmitted by you, to indicate whether this principle applies in 
the present case. 

In the absence of special dealing, as above suggested, between the 

United States and the owners of neighboring property, it seems that the 

ordinary rights of the latter to build thereupon remain intact, leaving 

to the United States their remedy, under the law of eminent domain, to 

condemn the property for the pubUc purposes involved. 

Very respectfully, your obedient servant, 

S. F. Phillips, 

Solicitor' General. 
Hon. John Shebman, 

Secretary of the Treasury. 

Approved : 

Chas. Devens. 
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PREVENTION OF OBSTRUCTIONS TO NAViaATION. 

[Yolume 13, pages 842-343.] 

In view of the practical difficulties of preventing the obstructions to navigation 
mentioned in the following case by a resort to legal proceeding, advised that the 
attention of the proper committee of Congress be called to the subject, and penal 

; legislation recommended. 

Department of Justice, 

November 17, 1870. 

Sir : I have the honor to acknowledge the receipt of your letter of 
the 14th instant, inclosing a communication to you from Brigadier-Gen- 
eral A. A. Humphreys, Chief of Engineers, with several inclosures. 
These papers show that the navigation of the Hudson Kiver at certain 
points near Albany, Kew York, has been obstructed by great quanti- 
ties of ashes, clinker, slate, and other substances thrown overboard 
horn the steamboats that navigate the river. 

The obstructions thus caused are represented as increasing and 
threatening very serious hinderance to the navigation of the river. 

General Humphreys refers to the opinion of Attorney General Gush- 
ing in the case of the Waukegan breakwater, (6 Opins., 72,) that a pub- 
lic nuisance to navigable waters^ though within the limits of a State, 
may be abated by an information and a bill for injunction filed by the 
Attorney General in the proper court of the United States. 

Such a proceeding, if maintained, however applicable to a case when 
the obstruction was a simple object, like <ibe bridge near the Waukegan 
breakwater, would not effect the removal of the obstructions caused in 
the Hudson Kiver in the manner above shown. An injunction might 
prevent the increase of the obstructions, if it could be known in advance 
what steamers were likely to continue the mischief. 

But the impossibility of finding proper parties to such proceedings 
creates an insuperable objection to resorting to them in this case. 

I take the libei*ty of suggesting that the attention of the proper com- 
mittee of Congress be called to the subject, and that legislation be rec- 
ommended malE|)ag it penal to empty such matter into the river. 
Yery restJectfully, your obedient servant, 

A. T. -^HERMAN. 

Hon. Wm. W. Belknap, 

Secretary of War, 
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REMOVAL OP WRECK. 

[Volume 15, paji^es 71-72.] 

Where a vessel pat Into harbor '4q a furious storm/' and, leaking badly, was run 
ashore, thereupon becoming a wreck, which forms an obstruction to navigation : Held 
that (the wreck appearing to have been caused by stress of weather^ and not 
through any fault or misconduct on the part of the master and crew) the owners of 
the vessel are under no legal obli^^ation to i^move it, and that the case does not 
warrant the institution of proceedings to that end against them. 

Department of Justice, 

January 4, 1876. 

Sir: I have the honor to return herewith the papers which aecompa- 
nied your letter of the 27th of November last, in relation to the removal 
of the wreck of the City of Buffalo, lying within the Harbor of Refuge, 
Sand Beach, Lake Huron, in the State of Michigan. 

It appears by these papers that the vessel mentioned had put into 
the said harbor " in a furious storm,^ while leaking badly, and was run 
ashore where the wreck now lies. 

Inquiry is made whether the owners of the vessel can be compelled 
to remove the wreck ; and, if so, you request that instructions be given 
the district attorney to institute proceedings to that end. 

Though the wreck may be a serious obstruction to navigation, yet as 
it would seem to have been caused by stress of weather, and not by any 
default or misconduct on the part of those in charge of the vessel, I 
doubt whether the law imposes upon the owners any duty or obligation to 
remove it. As was observed by Mr. Justice Maule, in Brown vs. Mallett 
(5 0. B., 618), where navigation has become obstructed by a vessel which 
has been sunk and lost to the owner without any fault of his, the public 
inconvenience of the obstruction is one in respect of which the owner 
differs from the rest of the public only in having sustained a private 
calamity in addition to his share of the public inconvenience; and this 
difference does not appear to be any reason for throwing on him the 
cost of remedying or mitigating the evil. 

As at present advised, therefore, I do not think the case is one which 

warrants the institution of proceedings against the owners. 

I am, sir, very respectfully, your obedient servant, 

Edwards Pierrepont. 
Hon. W. W. Belknap, 

Secretary of War, 



REMOYAJL OF OBSTRUCTION TO NAVIGATION. 

[Volume 15, pagea 284-285.] 

Congress having made an appropriation for the improvement of tf^ Connecticut River, 
to be expended under the direction of the Secretary of War, the latter has power, 
under thislegislation, to remove a wrecked vessel lying in that river, without waiting 
until it is abandoned, if in his judgment it constitutes an obstruction to navigation 

Department of Justice, 

May 24, 1877. 
Sir : In your communication of the 21st instant you inform me that 
the schooner E. F. Meany was wrecked on Saybrook Bar, at the mouth of 
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the Connecticut Biver, and that this wreck now constitutes an obstruc- 
tion to the navigation of that river, and inquire whether the United 
States can legally proceed with its removal at once, without waiting 
nntil it is abandoned by the owners or claimants, it having been pur- 
chased by Scott and Pascall, of New London, Conn. 

I have the honor to reply that, by statute of August 14, 1876, an ap« 
propriation was made for the improvement of Connecticut Biver below 
Hartford, Conn., of the sum of $20,000, which was to be expended un- 
der the direction of the Secretary of War. 

If this wreck constitutes an obstruction to navigation, under the au- 
thority thus given to the Secretary it may be removed, notwithstand- 
mg it is private property. The right of Congress to keep open and 
free from any obstruction navigable rivers, and to remove such obstruc- 
tions when they exist, is well settled. {Oilman vs. Philadelphia^ 3 
Wall., 713.) While all citizens have a right to pass and repass over 
the navigable waters of the United States, they cannot claim that the 
beds of these streams should be used as places of deposit of their pri- 
vate property, whether so left by them intentionally orthere wrecked by 
accident. Of course, due consideration will be given by the Department 
to the rights of private property-owners, and an opportunity offered 
to them to remove such obstructions, if they will do so with reasonable 
rapidity. Such opportdiiity has apparently been fully given in the 
present cage, and if the wreck in question now forms in the opinion 
of the Secretary, an obstruction to the navigation of the Connecticut 
Eiver, he may properly remove it therefrom. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. Geoege W. MoCbary, 

Secretary of War. 



OBSTEUCTION TO NAVIGATION. 

[Volume 15, pages 515-516.] 

In the absence of legislation by Congress upon the subject of the improvement of the 
harbor of Saint Louis, or of the navigation of the Mississippi River at that point, 
no one is authorized to institute judicial proceedings in behalf of the United States 
against the city of Saint Louis for the abatement as a nuisance of the Bryan street 
dike, constructed by that city in said river. 

The anticipation that, should such legislation hereafter be adopted, the dike will be 
an obstacle, is no ground for interference. 

Department of Justice, 

October 11, 1875. 

Sir : In the matter of the obstruction to the Mississippi River at Saint 
Louis by the "Bryant street dike," referred to in yours of Jhe 26th of 
June last, I understand the faets to be as follows : 

1. As part of a plan for improving the wharves of Saint Louis, this 
dike has been constructed by order of the city, extending 700 feet into 
that part of the river channel which lies within its own limits. 
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2. The navigation of the river has not been injured thereby, 

3. The current of the river has been turned^gainst the Illinois shore, 
and a considerable portion washed away. 

4. Up to the present time no plan for the improvement of the harbor 
of Saint Louis has been adopted by the authorities of the United States, 
although the board of engineers have under consideration, and are in- 
clined to recommend, a scheme which, if hereafter adopted, will have 
been rendered more diflScult and expensive by the effects of the dike 
above mentioned. 

The question is, whether under the above state of facts the United 
States can obtain an injunction against and abatement of the dike? 

In my opinion, under the existing ab? ence of legislation upon this 
subject, no one is authorized to take such action on behalf of the United 
States. 

It is expressly stated by Colonel Simpson (May 22, 1875) that the 
general navigation of the river vjias not been and probably will not be 
injured 5 and it cannot be presumed that a work deliberately undertaken 
by the citj^, under the advice of experts in such matters, for the advan- 
tage of its own commerce, will be otherwise than advantageous thereto. 
There has been no legislation by the United States in exercise of any 
control which that Government may possess over this latter subject, 
and I apprehend that the chances that it may do so hereafter affords 
no ground for the interference based upon the anticipation that in such 
event the dike will be a nuisance. 

The injury to the shore of Illinois raises a question that will be decided 

by the proper tribunals whenever brought before them at the instance 

of that State, or of such citizens as may be directly interested. 

Very respectfully, your obedient servant. 

S. F. Phillips, 

Solictor- General. 
The Secretary of War. 

Approved. 

Edwards Pierrepont. 



OBSTRUCTION TO NAVIGATION. 

[Volume 15, pages 526-527.] 

Where a dike was being constructed by an iron company in the Ohio River, leading^ 
from the shore to deep water, which it was apprehended by persons engaged in 
navigating that river would obstruct its navigation, and application was made by 
the latter to the engineer officers of the United States to interfere: Held that in the 
absence of Congressional legislation the public authorities of the United States 
have no power to deal with such a matter. 

« Department of Justice, 

January 12, 1876. 
Sir: I have considered the case stated in yours of the 17th ultimo, 
addressed to the Attorney-General, which is substantially as follows: 
An iron company at Steubenville, Ohio, is constructing a cinder dike 
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upon its riparian property on the Ohio Eiver to deep watev opposite, so 
as to enable it the better to ship its products. In the opinion of an ex- 
pert grave cause exists to apprehend that this dike will obstruct the 
navigability of the river at that point, and persons whose business calls 
them to navigate the river have applied to engineer officers of the 
TlDited States at Cincinnati for protection against this threatened in- 

Whether the dike is or threatens to be a nuisance to navigation upon 
the Ohio is a question of fact, which, like all other such questions, when 
involving rights of property, must be tried by the ordinary civil tribu- 
nals of the country. In the absence of Congressional legislation the 
public authorities of the United States, as I suppose, have no power to 
deal with such a question upon their own motion. If private citizens 
who have an interest in the matter choose to refer such question to the 
courts of Ohio or (the rules of jurisdiction over persons being observed) 
to those of the United States, no doubt a proper relief will be adminis- 
tered. {State of Pennsylvania vs. Wheeling Bridge^ 13 Peters, at p. 567, 
&c.) In theory the remedies now enjoyed by private citizens in respect 
to nuisances are perfect ; and these apply to nuisances upon rivers as 
completely as to those existing elsewhere. It remains with Congress 
alone to authorize the sort of interference suggested by the parties re- 
ferred to above, and that body has not chosen so to do. I concur upon 
this point in the views of the Chief of Engineers, expressed in a com- 
munication which I find amongst the inclosures transmitted with your 
letter. 

Very respectfully, your obedient servant, 

S. F. Phillips, 
Solicitor' General. 
Hon. W. W. Belknap, 

Secretary of War, 

Approved. 

Edwaeds Pieerepont. 
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PUBIilC PBOPB UTY. 



ATTACK UPON FORT PORTER BY A RAILWAY COMPANY. 

[Yolame 9, pages 106-107.] 

An ii^unction, or any other judicial process, is not necessary to prevent a railway com- 
pany from taking possession of a fort or other military property of the Government. 

^ If snch an invasion is threatened, the officer at the post ought to he instructed to 
resist it hy force. 

Attorney General's Office, 

September 29, 1857. 

Sir : You have sent me the report of Lieateiiant Blount from which 
it appears that a railway company, incorporated in Canada, but with 
an extension of its charter granted by New York, has commenced cer- 
tain work in the Niagara river, with the intention of making a railway 
track over the land of the United States appurtenant to Fort Porter. 

The report suggests a judicial remedy, " by injunction or otherwise.^ 
I am requested to give my advice on the case. 

It was the practice of the Federal Government in early times to vin- 
dicate her right to the possession of the public property in a very short 
way. 

She turned out and kept out all lawless intruders, without stopping 
to ask leave of the courts. I do not know at what precise period she 
became humble enough to forego the privilege of self defence, or when 
she began to prefer the shelter of an ii\j unction to the protection of her 
own right hand. In theory, she still denies her liability to be sued ; 
but in practice that theory comes to very little, if any man or corpora- 
tion who is impudent enough to invade her property, can compel her 
to abandon it, and get the decree of a court before she can retake it. 
If that be the rule, her immunity from lawsuits amounts to this : that 
she will not allow herself to be sued by an honest person who has a 
just claim, and seeks to enforce it in a legal way ; but she will let any 
trespasser deprive her of her rights, and drive her into court to regain 
them. 

• Here, you tell me, is a railway corporation, which has crossed over 
from Canada, and threatens to take possession of the land of the United 
States. If they can take a part of that property, they can take it all, or 
any other military station, dismantle thei fort, turn out the garrison, and 
tear down the house where the commander has his quarters. The threat 
is, that they will thrust themselves on the public property by a naked, 
downright, and palpable wrong, with nothing to avouch the deed but 
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their own mere will. It is not my opinion that any iiy nnction is needed 

to prevent snch an outrage. A few words of instruction to the officers 

of the army at Fort Porter, or near it, will be amply sufficient. 

I am, very truly, yours, &c., 

J. S. Blaok. 
Hon. John B. Floyd, 

Secretary of War. 



I 

JUBISDICTION OVBB HOG ISLAND LEDGE. 

[Volume 0, pages 319-320.] 

The commissioners of the harbor of Portland have no authority to prevent the depo- 
sition of stone or other materials deemed necessary by the officers of the United 
States for the construction of a fort on Hog Island Ledge, in that harbor. 

Attoeney General's Office, 

March 29, 1859. 

Sib : From your letter and the accompanying documents in relation 
to the jurisdiction over the site of the fort on Hog Island Ledge, in 
Portland harbor, it appears that the commissioners of the harbor of 
Portland, claiming authority under the State, over the harbor and its 
tidal waters, have forbidden the deposition therein of stone or other 
materials deemed necessary by the officers of the United States for the 
coDstruction of the fort, and claim that authority must be obtained 
from them for continuing the work. 

Whatever powers may have been conferred by the State of Maine 
apon the commissioners of Portland harbor over tidal waters, they are 
sabordinate to the constitutional power of Congress for the regulation 
of commerce and for the common defence of the United States. The 
construction of a new fort on Hog Island Ledge has been authorized by 
Congress, and is designed for the protection of commerce and for com- 
mon defense. The Legislature of Maine has ceded to the United States 
jurisdiction over Hog Island Ledge for the purposes of this fort. By an 
act passed April 17, 1857, "jurisdiction is ceded to the United States 
over Hog Island Ledge, in the harbor of Portland, Maine, to include 
all of said ledge above or within low water mark, and so much without 
low water mark as shall be bounded by lines drawn seven hundred 
yards distant from, and parallel to, the fort to be built thereon." 

The assent of the State has thus been given to such measures within 
the defined boundaries, as may be proper for the works. The exclusive 
judgment of their propriety belongs to the authorities of the United 
States. The case submitted seems rather a technical claim of power by 
the commissioners, than any serious dispute or objection to what has been 
done. But in my opinion the harbor commissioners have no jurisdic- 
tion or control over the subject. The authorities of the United States 
are not bound to ctosult them, nor to ask their permission in the prose- 
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cution of the work or interruption of it, under cover of authority from 
the State, would be unlawful. 
Yours, very respectfully, 

J. S. Black. 
Hon. John B. Floyd, 

Secretary of War. 



UNITED STATES LANDS AT SANDY HOOK. 

[Yolrane 9, pages 476-477.] 

1. An officer in command of a military post has the right to protect it by force from 

occupation or injury at the hands of trespassers. 

2. An officer in command of such a post has no authority to lease the lands for private 

purposes to persons who are not in the employment of the Government. 

Attorney General's Office, 

September 24, 1860. 

Sir : I have received your letter of the 13th, requesting my official 
opinion on the questions presented in a communication from Captain H. 
W. Benham, concerning the removal of trespassers on the United States 
lands at Sandy Hook. The points upon which he desires instructions 
relate to the details of official duty, and appear to involve no other legal 
question than that of the right of the officer in command of a military 
post to protect it by force from occupation or injury at the hands of 
trespassers. There can be no doubt upon this point. Due caution 
should be observed, however, that in executing this duty there be no 
unnecessary or wanton harm done either to persons or property. 

It seems that some of the persons who are occupying the pubjic 
grounds at Sandy Hook set up a right of possession under alleged leases 
or permits from officers formerly in command of the post. It is by no 
meani^ clear that such leases or permits were ever given. But if they 
were, I am not able to see how they confer any title. Lands purchased 
by the United States for the erection of forts, magazines, and other ob- 
jects specified in the Constitution, cannot properly be leased by the offi- 
cer in charge of them for private purposes to persons who are not in the 
employment of the Government- 
Very respectfully, &c., 

J. S. Black. 

Hon. John B. Floyd, 

Secretary of War. 
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AUTHORITY CONCBRNINa PUBLIC PROPERTY. 

[Volume 13, page 46.] 

The Secretary of War cannot grant or convey any interest in land belonging to the 
United States, except in pursuance of an act of Congress expressly or impliedly 
authorizing him to do so. 

Attorney^ General's Office, 

May 13, 1869. 

Sir: I have the honor to acknowledge the receipt of your communica- 
tion of the 24th ultimo, in which you request my opinion '^ upon the ques- 
tion whether any authority is vested in the executive branch of the 
Government to lease or otherwise dispose of a usufructuary interest in 
public property of the United States without prior legislative sanction,'^ 
and you state that this question is pertinent to the consideration of an 
apphcation for an abatement of the stipulated rent of the Government 
farm at Fort Delaware, which for many years has been held by private 
persons under a lease from the Department of War. 

I am clearly of the opinion that the Secretary of War cannot convey 
to any person any interest in land belonging to the United States, ex- 
cept in pursuance of an act of Congress expressly or impliedly authoriz- 
ing him to do so. 

I have the honor to be, &c., 

E. R. Hoar. 

Hon. John A. Rawlins, 

Secretary of War. 



CHELSEA NAVAL HOSPITAL GROUNDS. 

[Volume 16, pages 152-153 ] 

The Secretary of the Navy has no authority to grant to the city of Chelsea, Mass., a 
right to construct and maintain a sewer upon the grounds of the United States 
naval hospital at that place. To authorize the grant of such right an act of Con- 
gress is necessary. 

Department of Justice, 

October 1, 1878. 

Sib: In answer to yours of the 23d ultimo, inclosing a copy of a let- 
ter from the Hon. Leopold Morse, and asking my opinion as to the power 
of the Secretary of the Navy to grant authority for the construction of 
a proposed extension of the main sewer of the city of Chelsea through 
the grounds belonging to the United States naval hospital at that place, 
I have the honor to say that he has not authority by virtue of his cus- 
tody of such institution to grant permission to make such an extension 
so as to confer any legal title or right upon the city of Chelsea to main- 
tain the sewer within the grounds referred to. A mere license for the 

^se of the grounds may be granted by him ; but this, from its very na- 
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tare, is revocable at all times either by himself, his. successors, or any 
other officer of the United States having lawful charge of the property. 
In order that a legal right should be given to the city of Chelsea to 
construct and maintain its sewer through the Government grounds, an 
act of Congress would be necessary. 

Of course, if the Secretary, as a matter of mere admluistration, should 
feel that he could with propriety grant such U license as that referred 
to, and the city of Chelsea should be satisfied that it would afterwards 
obtain authority from Congress to maintain its sewer through such 
grounds, he might permit the work to go on, especially if there should 
be reserved to the TJnited States the right to avail itself of the accom- 
modations afforded by the structure in the hospital building. These, 
however, are matters of administration only, which I merely suggest. 
The only question properly before me is the one of law, which I have 
answered. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. R. W. Thompson, 

Secretary of the Navy. 



LAND OF THE UNITED STATES AT SANDY HOOK. 

[Volameia, pages 20&-218.] 

Title of the United States to certain land held thereby at Sandy Hook reviewed; said 
land embracing the entire tract bounded southwardly by a line running east from 
the moiith of Young's Creek at low-water to the sea, and on every other side by 
the sea. 

The permission given by the President to the Long Branch and Sea-Shore Railroad 
Company in 1864, and that given to the same company with the approval of the 
Secretary of War in 1869, to occupy and use certain parts of said land for railroad 
purposes, conferred upon the company no interest whatever in the land itself. They 
constitute nothing more than a license, which is revocable at any time by the Presi- 
dent or the duly authorized agents of the War Department ; and upon the revoca- 
tion thereof all the privileges derived thereunder by the company would terminate. 

So, by the terms of the agreement made March 31, 1854, with the New York and 
Sandy Hook Telegraph Company, it may be put an end to at any time at the pleas- 
ure of the Government, whereupon all rights and privileges derived by that com- 
pany thereunder would immediately cease. 

There are no existing legal rights to said land in conflict or Incompatible with the 
exclusive right and title of the United States. 

Department op Justice, 

November 22, 1878. 

Sir: I have the honor to return herewith the papers which accompa- 
nied your letter of the 3d of April, 1877, in relation to the land held by 
the United States at Sandy Hook. 

The question presented by these papers is, " as to whether there arie 
any existing legal rights to land on Sandy Hook in conflict or incom- 
patible with the exclusive right and title of the United States." 

The land in question includes the entire tract on Sandy Hook, bounded 
southwardly by a line running east from the mouth of Young's Creek, 
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at low- water, to the sea, and on every other side by the sea. The his- 
tory of the title of the United States to this tract is as follows : 

1. By the recitals contained in the deed of Bichard Hartshorne and 
wife to the United States, dated June 17, 1817, hereinafter mentioned, 
it appears that the said tract was granted to one other Bichard Harts- 
horne and his heirs by the proprietors of East Jersey by letters patent 
dated li^ovember 2, 1692; that by deed dated May 10, 1706, Bichard 
Hartshorne, the patentee, conveyed the same tract to his son William 
in fee ; that William Hartshorne died seized of the premises, leaving a 
will by which his executors were authorized to sell all his real estate; 
that on the 18th of April, 1749, said executors sold and conveyed the 
premises to John Hartshorne, who by deed dated July 10, 1749, con- 
veyed the premises to Hugh, Bobert, and Esek Hartshorne in fee, as 
tenants in common; and that by deed dated January 17, 1754, Hugh 
Hartshorne conveyed all his interest in the premises to the said Bobert 
and Esek Hartshorne. 

2. Bobert and Esek Hartshorne, by deed dated May 10, 1762, in con- 
sideration "of the sum of seven hundred and fifty pounds lawful money 
of the colony of New York," conveyed a part of the premises, contain- 
ing four acres, to John Cruger, Philip Livingston, Leonard Lispenard, 
and William Bayard. It appears by the preamble to an act passed by 
the legislature of the State of New York, February 3, 1790 (a copy of 
which I send with the papers, marked M), that the grantees in this deed 
had purchased the four acres thereby conveyed as trustees for the then 
colony of New York, and as such trustees afterwards erected thereon a 
light-house and other buildings for public uses. The preamble further- 
more sets forth that the said Livingston is dead, and the estate of the 
said Bayard is forfeited, and "the title at law of and in the said land 
and premises is thereby become vested in the said John Oruger and 
Leonard Lispenard as trustees as aforesaid''; that the United States in 
Congress assembled have provided for erecting and supporting light- 
houses; and that in order to further the intention of the United States 
the enactment is made. The act then declares, ^^That all the estate, 
right, and title of the people of the State of New York, both in law and 
equity, of, in, and to the said piece of land, and the light-house and 
buildings erected thereon, and all the lands belouging to the same, shall 
be and hereby is granted to and vested in the United States of Amer- 
ica; and that the said John Cruger and Leonard Lispenard hereby are 
directed and required to grant, release, and convey all their estate, right, 
title, and interest of and in the said land, light-house, and buildings 
thereon, to the United States of America." It is not known whether 
the said Cruger and Lispenard executed a conveyance to the United 
States in conformity to the requirement of this act. But by force of the 
act itself the United States succeeded to the equitable title and entire 
beneficial interest to and in the premises; and, moreover, the United 
States have been in continued possession of the premises ever since, 
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using the same for light-house purposes. On the 16th of November, 
1790, the legislature of the State of New Jersey passed an act ceding to 
the IJnited States the jurisdiction of that State over the said four acres. 

3. It further appears by the recitals in the aforesaid deed of Eichard 
Hartshorne to the United States of June 17, 1817, tiiat by a deed dated 
December 31, 1799, Eobert Hartshorne conveyed to Bichard Hartshorne, 
last above mentioned, all his undivided moiety of tiie said tra^t on 
Sandy Hook, exclusive of the four acres previouslv conveyed as afore- 
said by himself and Esek Hartshorne; that Esek Hartshorne died 
seized of the remaining undivided moiety of the same tract, leaving a 
will whereby his executors were authorized to sell his real estate ; and 
that the executors, pursuant to the authority given by the will, sold and 
conveyed the last-mentioned undivided moiety to Tyhee Williams and 
Nimrod Woodward. Thus the title to the whole tract (exclusive of the 
four acres) became now vested in Eichard Hartshorne, Tyhee Williams, 
and Nimrod Woodward. 

4. By deed dated February 26, 1806, Eichard Hartshorne, Tyhee Wil- 
liams, and llSTimrod Woodward, and their wives, in consideration of the 
sum of $3,750, conveyed to the United States a part of said tract de- 
scribed as follows, that is to say, <' all that part of the point of land in 
the said county of Monmouth lying on the north side of a line drawn 
east and west through the present light-house on Sandy Hook." 

6. On the 25th of May, 1807, by a deed of that date, Tyhee Williams 
and Nimrod Woodward, and their wives, conveyed to Eichard Harts- 
horne all their undivided moiety of the said tract on Sandy Hook, ex- 
clusive of the four acres deeded as aforesaid in 1762, and of the other 
part of the same tract deeded as aforesaid in 1806. By this convey- 
ance Eichard Hartshorne became sole owner of the tract, excepting the 
two parcels thereof previously deeded, to which reference has just been 
made. 

6. Bichard Hartshorne and wife, by deed dated June 17. 1817, in con- 
sideration of the sum of $20,000, conveyed to the United States the 
entire tract on Sandy Hook, " bounded southwardly by a line running 
east from the mouth of Young's Creek at low water to the sea,^ except- 
ing the parts of the same tract conveyed by the above-mentioned deeds 
of May 10, 1762. and February 26, 1806. 

It is understood that the part of the Sandy Hook tract which was 
conveyed to the United States by the deed of June 17, 1817, and also 
that part of the same tract which was conveyed to the United States 
by the deed of February 26, 1806, were purchased for military purposes, 
and have each been in the possession of the Government from the date 
of those conveyances respectively. By an act of the New Jersey legis- 
lature, dated March 12, 1846, the jurisdiction of the State over ^'all that 
portion of Sandy Hook • • • owned by the United States, lying north 
of an east and west line through the mouth of Young's Greek at low 
water, and extending across the island or Oape Sandy Hook from shore 
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to shore, aud. bounded ou all the other sides by the sea and Sandy Hook 
Bay," is ceded to the United States '< so long as the tract shall be ap- 
pUed to the military or public purposes of said United States, and no 
longer." 

The foregoing exhibits a good and valid documentary title in the 
CFnited States to the whole of the land on Sandy Hook lying north- 
wardly of a line running east from the mouth of Young's Greek at low 
water to the sea^ as sole and exclusive proprietor of the same; and the 
ownership of the Government is, besides, fortified by long possession. 
It must be deemed, therefore, that there exists no legal right to this 
land, or to any part therecf, " in conflict or incompatible with the ex- 
clusive right and title of the United States," unless such legal right 
has been derived from the Ujiited States since the acquisition of the 
premises by the Government. 

In 1851, it was contemplated to sell and transfer a part of this land to 
the State of New York. President Fillmore, on the 29th of January of 
that year, addressed a letter to the Attorney-General stating that " the 
State of New York desires to purchase from the United States a piece 
of land at Sandy Hook, in the State of New Jersey, for a marine hos- 
pital." With that letter papers relating to the title were inclosed, and 
the Attorney-GeneKtl was requested to examine the subject and report 
to the President upon certain points submitted. The records of this 
Department afford no iuformation that any further steps were taken 
toward effecting a sale and transfer to the State of New York, and it is 
beUeved that the negotiation for the purchase ended without anything 
more being done. At that period the only authority under which the 
land at Sandy Hook {i. e., such part as was originally required for mili- 
tary uses) could be alienated was that given by the act of March 2, 
1819 (3 Stat., 520), which authorized the Secretary of War, under the 
direction of the President, to cause to be sold such military sites as may 
have been found or become useless for military purposes. Had a sale 
actually taken place, it is to be presumed that the records of your De- 
partment would disclose the fact. In the absence of any documentary 
or record evidence of a transfer (and I am not aware of the existence 
of any such evidence), we may safely assume that none took place. 

Among the papers received with your letter is a copy of an agree- 
ment purporting to have been made on the 31st of March, 1851 (but was 
probably made March 31, 1854), between Maj. W. D. Eraser, of the Corps , 
of Engineers, as agent of the United States, and the New York and 
Sandy Hook Telegraph Company. By this agreement there was "let 
and rented" to the said company the place near the point of Sandy 
Hook then occupied thereby, and the appurtenances, "together with so 
much land around the same, not to exceed one hundred feet square in 
all, as may be necessary for their use as a telegraph station, and also 
the privilege of erecting poles and putting up one or more wires or con- 
ductors on Sandy Hook aforesaid for the purpose of connecting the said 
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telegraph station with other telegraph stations in New Jersey and else- 
where, for the term of one year, commencing on the 1st of January, 1854, 
at an annual rent of $5, payable semi-annually on the ^th of June and 
31st of December," &c. The agreement provides that the company 
'< shall have the refusal of the same premises for the same use, and at 
the same rent, and upon the same terms and conditions, from year to 
year thereafter, so long as it may be considered expedient and for the 
public interests by the said Bvt. Maj. Wm. D. Eraser, or his successors.'^ 
It also imposes certain restrictions respecting the use of the premisyBS, 
and provides that the company '* shall be at all times bound by such 
other restrictions as said Bvt. Maj. W. D. Eraser, or his successors, may 
deem it necessary to impose for the protection of the public interest.^^ 
It furthermore contains a provision that the lease shall continue in force 
during the pleasure of the United States, and no longer, and that "the 
said Bvt. Maj. W. D. Fraser, or his successors, may at any time sub- 
sequent to the 1st of January, 1854, aforesaid, terminate and put an end 
to the same, by serving a written notice upon the president, secretary, 
or superintendent of the said company," declaring that the lease is at 
an end. This agreement was approved by the Chief of Engineers, 
with the understanding that by Brevet Major Fraser, or his successors, is 
meant any duly authorized agent of the War Department," and this 
understanding was assented to on the part of the company. 

Assuming that the officer who represented the United States in this 
matter had sufficient authority to make the agreement, and that such 
agreement is valid and still subsists, yet it confers no rights which can 
be regarded as " incompatible with the title of the United States." By 
its terms it may at any time be put an end to at the will and pleasure of 
the Government, whereupon all rights and privileges derived thereunder 
would immediately cease. 

The sixth section of the act of June 12, 1858 (11 Stat., 336), repealed 
all laws authorizing the sale of " military sites which are or may become 
useless for military purposess," and provided that ^^ said lands shall not 
be subject to sale or pre-emption under any of the laws of the United 
States." The effect of this le^slation was to take away from the Exec- 
utive Department of the Government all such authority as it was pre- 
viously invested with to dispose of lands owned by the United States 
at Sandy Hook, and Congress does not appear to have since given that 
Department any new powers by which it would be authorized to convey 
those lands, or any right or interest therein. 

On the 21st of July, 1864, President Lincoln gave to the Long Branch 
and SeaShore Eailroad Company permission to make and use a railroad 
track on the land of the United States at Sandy Hook. The X)ei*mi8- 
sion thus given is in the following terms : 

<^ The Long Branch and Sea-Shore Railroad Company is hereby au- 
thorized to make and use a railroad track on the land of the United 
States, conforming to the curved dotted line on this map, which line 
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commences at the figure Sand runs southward, nearly touching the right- 
hand ends of these written lines, and on till it passes off the Government 
land, upon the condition that said railroad track and all possession of 
thexground shall be removed and surrendered, by force if necessary, 
upon either the order of the President of the United States or a joint 
resolution of Congress so requiring." 

Again, permission to use part of the Government land at Sandy Hook 
for railroad purposes was granted to the same company in August, 1869, 
as appears by an agreement between Bvt. Maj. Gen. John Newton, of 
the Corps of Engineers, acting in behalf of the United States, and the 
said company. By this agreement, which is dated August 19, 1869, 
permission is given to the company " to make, extend, and use a rail- 
road track on the land of the United States," conforming generally to 
certain lines drawn upon a certain map ; the company to have the use 
of the land for these purposes from year to year thereafter ^' so long as 
it may be considered expedient and for the public interest by the Sec- 
retary of War, or other proper officer of the Government, in charge of 
the United States lands at Sandy Hook." In the agreement is also found 
this provision : " And it is hereby further specially understood and 
agreed that this permission and the privileges granted hereby siiall 
continue in force only during the pleasure of the party of the first part 
(L e., of the United States) and no longer, and that the said Bvt. Maj. 
Glen. John Newton, or any duly authorized agent of the War Depart- 
ment, may at any ti^ie subsequent to the signing of this agreement 
terminate and put an end to the same by serving a written notice upon 
the president, secretary, or superintendent of the company, the party 
hereto of the second part, declaring that this agreement is at an end." 
This agreement was approved by the Secretary of War, August 27, 
1869. (See Ex. Doc. N^o. 166, House Eep., second session Forty-first 
Congress.) 

The permission given to the said railroad company by the President 
in 1864, and that given to the same company with the approval of the 
Secretary of War in 1869, to occupy and use certain parts of the land 
of the United States at Sandy Hook for railroad purposes, conferred 
upon the company no interest whatever in the land itself. They con- 
stitute, at most, nothing more than a license to enter upon the premises 
and do that which, if done without such permission, would be a trespass 
on the part of the agents and employes of the company thus acting. 
This license, by the very terms in which it is given, may be revoked at 
any time by the Executive or the duly authorized agents of the War 
Department, and upon its revocation all the privileges derived there- 
under by th^e railroad company would necessarily come to an end. 

The papers submitted by you contain no information of any private 
parties occupying the land at Sandy Hook besides the telegraphic com- 
pany and the railroad company above named 5 nor do they suggest that 
any others than those companies, or the State of New York, may have 
456 17 
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any legal rights to the land. My views as to the existence of such 
rights in the State or either of the companies being already stated, the 
subject does not appear to call for any further examination from me. 

To the inquiry presented I accordingly reply that in my opinion there 
are no '^ existing legal rights to land on Sandy Hook in conflict or in- 
compatible with the exclusive right and title of the United States." 

In addition to the papers mentioned, I transmit herewith a letter from 
the Chief of Engineers to the Secretary of War, dated January 29, 1851, 
together with the deeds of conveyance and other papers described 
therein. These last papers were found among the files of this Depart- 
ment. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 



BIGHT OF WAY OVER GOVERNMENT LAND AT W^EST POINT. 

[Volume 16, pages 519-522.] 

The privilege conferred by the act of December 14, 1867, chap. 1, upon the Hudson 
River West Shore Railroad Company '*to locate, construct, and operate its railroad 
on the shore line across the property belonging to the Government at West Point, 
in the State of New York," &c., became a franchise of that corporation assignable 
to any other company succeeding to its rights and franchises. Hence the North 
River Railway Company, having succeeded by transfer to the franchises, &c., of the 
first named company, is entitlt'Ci to the privilege ^ooentioned. 

The Secretary of War cannot "materially'' alter the location fixed by his predecessor 
in office and accepted by the railroad company. 

The regulations adopted and approved by the Secretary of War, under the act of 1867 
aforesaid, contemplated that changes therein might be made as future contingencies 
should require. The proposed series of regulations of June, 1880, may be adopted 
if it is deemed needful to do so, having duo regard to the interests of the company. 

The Secretary of War may properly require the removal and rebuilding of the ob- 
servatory, made necessary by the location of the railroad, to be done at the expense 
of the railroad company, as a condition of the use of such location ; and, to assure 
the performance of that work by the company, he can accept security therefrom in 
the foim of a deposit of a sufficient sum of money with a United States depository, 
to be returned on completion of the work. 

The privilege granted by the said act of 1867 cannot be deemed forfeited by lapse of 
time, in the absence of a judicial proceeding declaring the forfeiture. 

Department of Justice, 

June 17, 1880. 

Sir: Yoars of yesterday, calling attention to the act of December 14, 
1867, conferring a right of way across the Government grounds at West 
Point upon the Hudson Eiver West Shore Eailroad Company, and the 
original and subsequent locations agreed upon for the exercise of this 
right, the regulations made at various times relating to this matter, and 
the transfer of franchises, &c., whereby the North River Railway Com- 
pany now claims to exercise the riglit given by said act of December 14, 
1867, is before me. 

You ask: 1. Is the "North River Railway Company " the legal sac- 
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cesser of the Hadson Eiver West Shore Eailroad Company, in so far as 
are concerned the franchises and privileges granted by the act of De- 
cember 14, 1867, and by the writings of my [yourj predecessor! 

Anmioer, The Hudson River West Shore Raiboad Company was com- 
posed of the gentlemen named in its charter, their successors and as- 
signs. Congress did not intend to give to these persons, as individuals, 
any peculiar privilege, nor to show special favor to this particular cor- 
•poration. It simply acted so as to prevent the national ownership of 
ground which must be crossed by the track of any road running along 
this shore of the Hudson River from operating as a bar to the carrying 
out of a great enterpritie. But for the nature of the title by which this 
land was held, it could have been taken by condemnation for the pur- 
poses of this road. The act of Congress proposed to remove this diffi- 
culty upon equitable terms. The right conferred by the act of Decem- 
ber 14, 1867, became a franchise of the corporation mentioned, assign- 
able to any other company succeeding to its general privileges, &c. 
Accepting as correct Mr. PooPs statement of the 10th instant, as to the 
various transfers from one corporation to another, this statement being 
one of the papers forwarded to me by you, I am of opinion that the 
Xorth River Railway Company is the legal successor of the Hudson 
River West Shore Railroad Company. 

2. In answer to your second question, I am of opinion that you have 
no power '' to materially change the precise location'' fixed by your pre- 
decessor and accepted by the company. 

3. You ask: "Has the head of this Department the right to make^ 
approve, and enforce a series of regulations anew, in this case, such a 
series as that suggested by the West Point board of officers, June, 1880!" 

Answer. The act of December 14, 1867, authorizes the Hudson River 
West Shore Railroad Company "to locate, construct, and operate its 
railroad * * * under such regulations as shall be approved by the 
Secretary of War." Such regulations were in fact adopted, which con- 
templated (Art. 17) that changes might be made as subsequent contin- 
gencies should require. It is, therefore, in the power of the Secretary 
of War to alter such regulations, having due regard to the interests of 
the company, and such alterations would be binding upon the company. 
It follows that the regulations of June, 1880, may be adopted, if deemed 
a proper exercise of the power. 

"4. Would it be lawful for the Secretary of War, or for any officer act- 
ing under his approval, to accept a sum of money by deposit to his credit, 
or otherwise, of the amount, and for the purposes and intentions ex- 
pressed in Regulation 11, suggested by the board?" 

Answer. It is a reasonable regulation of the location and construc- 
tion of the road that the railway company should pay all damages w^hich 
will accrue to the United States thereby. It is understood that the re- 
moval and rebuilding of the observatory will become necessary on ac- 
coant of the jar of the trains and the delicacy of the instruments. I am 
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of opinion that the Secretary of War may properly require this removal 
and construction to be done by the railway company at its own expense, 
and as a condition of their using this location. While it may be doubt- 
ful whether he should accept a sum of money by deposit to his credit, 
t)r otherwise, I am of opinion, also, that he may require as security for 
the performance of the agreement by the railway company so to rebuild 
the observatory, that it shall deposit with the treasury, if it be there ac- 
cepted, or, if not, with one of the United States depositaries, the sum • 
of $50,000, or such other sum sis he may think proper ; the money to be 
returned if the agreement is kept. 

6. Unless there be some statute declaring a forfeiture for non-user of 
the right conferred by the act of December 14, 1867 (to which my atten- 
tion has not been called), I do not think it would be forfeited by the 
lapse of the time that has passed, without any judicial action to procure 
a j adgmen t of forfeiture. 

The papers transmitted with your letter are herewith returned. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. Alexander Eamsey, 

Secretary of War. 



FORT PORTER MILITARY RESERVATION. 

[Volume 16, pages 592-594.1 

"Where certain land (now constituting part of the Fort Porter military reservation at 
Buffalo, N. Y.) was granted to the United States under an act of the legislature of 
New York, dated February 28, 1842, "for military purpo8rs, reserving a free and 
uninterrupted use and control in the canal commissioners of all that may he neces- 
sary for canal and harbor purposes": Held that the right of the State, under the 
reservation in the grant, is limited by the purposes of the grant, and that the State 
is not entitled to use the land for any purpose, if thereby its use for the military 
purposes of the United States will be interfered with ; yet that the State has a right 
to use so much of the land as may be necessary for canal and harbor purposes, where 
such use does not interfere with its use for the military purposes of the Government. 
Accordingly, held that the Secretary of War may permit tiie State of New York to 
use so much of the premises for canal purposes as will not interfere with the use 
thereof for military purposes. 

Department of Justice, 

December 14, 1880. 

Sir: a letter from H. T. Crosby, esq., chief clerk of your Depart- 
ment, of the 13th of October last (written for the Secretary of War, in 
his absence), inclosed certain correspondence relative to ''the needs of 
the State of Kew York to certain land included within the Fort Porter 
military reservation, which land was granted to the United States by 
the State of New York, with certain reservations contained in the 
grant," and requested my opinion "as to the authority of the Secretary 
of War to permit, under the considerations aforesaid, the State of ITew 
York to use so much of said land as will not interfere with its use for 
inilitary purposes." Having considered the subject of this request, I 
liave now the honor to reply: 
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By an act of the legislature of the State of :N"ew Tork, dated Febra- 
ary 28, 1842 (Rev. Stat, of ^N". Y., 4th ed., p. 98), the commissioners of 
the land oflBce of that State were authorized to cede to the United States 
the land referred to " for military purposes ; reserving a free and unin- 
terrupted use and control in the canal commissioners of all that may be 
necessary tor canal and harbor purposes." The same act also provided 
for a cession of jurisdiction over the same land. 

Such title as the United States have to the premises is derived under 
that act. 

In a letter to the Secretary of War, dated August 10, 1880, the super- 
mtendent of public works of the State of New York, upon whom the 
duties of the office of canal commissioner (which was abolished in 1876) 
are devolved, states that "the interest of this State requires that said 
land, or a portion of it, should now be occupied by this State for canal 
purposes." And it is understood that a right to occupy the land for 
those purposes is claimed for the State by virtue of the reservation in 
the act aforesaid. It is important, therefore, to determine what is the 
extent of this right. 

Under the grant from the State, the United States now hold the land 
for a specific purpose, namely, " for military purposes"; and the reserva- 
tion in favor of the State (viz, of "a free and uninterrupted use and 
control ♦ * * of all that may be necessary for canal and harbor 
purposes") can be deemed valid only so far as it is not repugnant to the 
grant. Hence the right of the State to occupy and use the premises for 
canal or harbor purposes must be regarded as limited, or restricted, by 
the purposes of the grant — that is to say, by the use of the premises for 
the military purposes of the Government; and, consequently, where the 
use and occupation by the State would defeat or interfere with the pur- 
poses of the grant, the right of the Statje thereto does not exist. 
Whether, in any case, the use of the land by the State would be an in- 
terference with its use for military purposes, is a question for the mili- 
tary authorities to decide. 

While, therefore, the State has no right whatever to use the land re- 
ferred to for any purpose, if thereby the use of the land for the military 
purposes of the Government will be interfered with; yet, on the other 
hand, the State would seem to be entitled to use so much of the land 
as may be necessary for canal and harbor purposes, where this does not 
interfere with its use for military purposes. 

I am, accordingly, of opinion that the Secretary of War has authority 
to permit the State of New York to use so much of the premises for 
canal purposes as will not interfere with the use thereof for military 
purposes. 

I am, sir, very respectfully, 

Chas. Devens. 

Hon. Alexander Ramsey, 

Secretary of War, 
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RIPARIAN RIGHTS. 



ACCRETION AT THE MOUTH OF THE CHICAGO RIVER. 

[Volume 5, pages 264-266.] 

The accretion of several acres of land at the mouth of the Chicago river, formed from 
earth washed there by the waters of Lpke Michigan, and deposited against a pier 
constructed by the general government for the improvement of the harbor, mast be 
regarded as belonging to the United States. 

Attorney General's Office, 

October 'i, 1S50. 

Sir: I have examined the case referred to the Attorney General, in 
the letter of your predecessor of the 27th of July, 1849, and all the docu- 
ments in relation to it which were transmitted to this oflBce. 

It appears that, on the 7th of May, 1831, Robert A. Kinzie became the 
purchaser by entry, at one of the United States laud offices, of the north 
fraction of section (10) ten, &c., of the surveyed lands of the United 
States, containing 102^^0 acres; that this fractional survey lies at the 
mouth and on the north side of the river Chicago, in the angle formed 
by that river and the shore of Lake Michigan, being bounded southerly 
by the river, and eastwardly by the lake. For this land a patent was 
issued to Kinzie by the United States on the 9th of March, 1837. 

In 1833, the United States, for the improvement of the harbor at Chi- 
cago, erected piers on each side of the mouth of that river. The north- 
ern pier is in front of the south side of Kinzie's survey, and extends in 
an easterly direction about 2,600 feet into the lake. 

By washings from the lake, and the deposite of sand, an alluvion has 
been formed on the northerly side of the last mentioned pier, resting 
upon and extending along it from the mouth of the river to the distance 
of about 1,400 fe^t into the lake, thence up the lake in front of and ad- 
joining Kinzie's survey, and reaching beyond it. The alluvion contains 
now about 50 acres of land, and is in a triangular form, occupying the 
tingle formed by the pier and by the shore of the lake, (which was the 
boundary of Kinzie's survey,) as it was previous to and at the time of the 
erection of the pier. 

It commenced forming soon after the erection of the pier, and in con- 
sequence of it, and has been constantly increasing ever since at the 
average rate of above 100 feet a year. 

This accretion is claimed By Kinzie and his grantees as riparian pro 
prietors. 
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The question you propose to me is, whether or not it belongs to the 
United States. 

Among the papers sent in your letter of the 25th of July, 1849, was 
the written opinion of Mr. Archibald Williams, attorney of the United 
States for the district of Illinois, upon the very question of title which 
is now submitted to me. 

I have carefully examined that opinion — it is distinguished by great 
professional ability, and has my entire concurrence. To repeat the ar- 
guments and views of "Mr. Williams, or to attempt to add to them, would 
be a useless labor. I herewith return you that opinion, with the other 
papers belonging to the case, and refer you to it for any more particular 
information you may require; and, for a more direct answer to your 
question, will only add, that in my opinion the alluvion or accretion in 
controversy belongs of right to the United States. 

In answer to your other question, I can OYily answer you unoflBcially, 
that I suppose the fee of Mr. Williams for the above opinion alluded t<> 
ought to be paid out of any existing fund applicable to the aid or im- 
provement of the harbor of Chicago. 

I have the honor to be, respectfully, sir, your obedient servant, 

J. J. Crittenden. 

Hon. Charles M. €onrab. 

Secretary of War. 



LAND AT MOUTH OF SAGINAW RIVER. 

[Volume 15, pages 47-50. J 

The right of the United States, as owner of lot 3, in section 3, township 14 north, 
range 5 east, at the mouth of Saginaw River, Michigan, to its proportion of the 
adjoining soil that has appeared above the surface of the river since 1839 is the same, 
whether such appearance is owing to alluvial deposits or to a recession of the water. 

Rales suggested for determining the extent and boundaries of that portion of said soil 
which belongs to the United States as the owner of said lot. 

Proprietorship of the adjacent lots is not necessary, nor is any permission from ripa- 
rian proprietors required, to give the United States a right to erect range lights in 
the waters of Saginaw River; this is a matter between the United States and the 
State, and not one that concerns the shore owners. 

Department of Justice, 

September 20, 1875. 

Sir : In reply to the qaestions propounded relative to the rights of 
the United States as proprietor of lot number 3, in section 3, township 
U north, of range 5 east, at the mouth of Saginaw River, Michigan, I 
have the honor to say : 

First. That the right of the United States to its proportion of soil 
that has appeared above the surface since 1839 is not affected by the 
question whether it has arisen from gradual accretions to. the soil by 
alluvial deposits or from a recession of the water, the rights by allu\aon 
and dereliction being the same. 
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What each proprietor's right to the newly-acquired lands is must be 
ascertained by determining what the river boundary was at the time 
lots 3 and 4 began to be held by several titles. Whichever lot was first 
conveyed, its owner began, from that moment, to have a claim adverse 
to the United States to a share of all subsequent accretions. 

Under the deed, as its language is quoted, the southeasterly boundary 
(upon land) extended to the bank of the Saginaw Eiver as it then was, 
whether this point was forty-three chains or at a greater or less distance 
from tlie st;arting-point of that line. 

"The Saginaw River" was the monument named in the deed. This 
will control the course and distance given. But it is by the monument 
as it then stood that we are to be guided. If from any cause, natural or 
artificial, it has since been removed, our first effort must be to ascertain 
what was its true location when that deed was delivered, in order to 
know the terminal point of this boundary. Accretions prior to that 
time, and subsequent to the grant of one of these lots, might possibly 
deflecc the course of the line from that indicated as it approdK^hed the 
river; but it is not probable that this cause operated to make any mate- 
rial difference in the direction or termination of this line. The river may 
have then flowed so as to be tangent to the southeasterly boundary line, 
as delineated upon the plat at one or the other of the riparian points 
indicated by the lines there drawn, or at some point between them. 
Indeed, some intermediate point seems more likely to be correct; for it 
is not a,pparent how a reservation or conveyance of the whole or a part 
of lot 1^0. 3 could carry any part of lot No. 4. It clearly could not if 
owned by a different proprietor. 

The letter of Major Hains to you speaks of a reservation of the lot by 
the United States in 1839, while the other communications mention it 
as conveyed to the United States by some grantor, whose language is 
quoted. 

Where the true riparian termination of the southeasterly boundary 
was and is depends upon facts thus left uncertain. If the United States 
reserved lot !N"o. 3 only, or if that (or a part of it) was conveyed eo nomine 
to the United States (another person owning lot No. 4), it is evident 
that the southeasterly boundary line could not cross that which divides 
lots o and 4. As the monument must govern course as well as distance, 
the lot line would have to be followed from the point of intersection 
^* to the Saginaw River.'' But if land within certain boundaries was 
either reserved or conveyed, without mention of lots (or of lot lines), 
then the course indicated would have to be followed till the Saginaw 
Eiver was reached, provided the grantor owoed all the land the line 
thus protracted would traverse. 

This is all matter of fact^ to be ascertained by examination of deeds 
and papers, and by inquiry of persons who know where the Saginaw 
River then flowed. « 

To determine what of the accretion (or dereliction) belongs to the 
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United States, the ancient line (say, in this instance, that which existed 
when there was first a different ownership of these lots) upon the river 
mast be measured, and it must be ascertained how many feet each pro- 
prietor owned upon this line ; then divide the newly-formed river line 
into equal parts and appropriate to each proprietor as many of these 
parts as he owned on the old line, as is stated in the letter of the United 
States district attorney to General Weitzel, and in the opinion from 
which he quotes, subject to the modification there mentioned as to the 
measurement of sharp projections and indentions (such as appear to be 
part of the shore of lot No, 4), in which case the general available line 
on the river ought to be taken. 

The purpose is to give to each proprietor a length on the new water 
line proportioned to his length on the old water line, whether the one 
be longer or shorter than the other. 

It will thus be seen that the point from which the riparian line should 
now be drawn depends upon a division of the a-cquired land, and may 
thns be brought either south or north of the place at which the south* 
easterly boundary line (if protracted upon the course given,' or as a con- 
tinuation of the division line of lots) would touch the river. 

By a division of the alluvion in the manner above stated, the point 
where the present southeasterly boundary reaches the river is to be as- 
certained ; and from this point, when thus found, the riparian line ex- 
tends, as near as may be, perpendicularly to the course of the stream 
there, without reference to the direction of the boundary lines on shore. 

Second. In reply ta the second question, I would respectfully submit 
that, in my judgment, the United States have the right to erect range 
lights in the waters of the Saginaw Kiver without reference to the own- 
ership of the adjacent lots or any permission from riparian proprietors. 

If this be so, any effort to ascertain riparian lines is needless, since 
these can only become important in case of the erection of wharves, &c., 
along the shore. 

As appears in the cases cited by the district attorney, the title to lands 
once owned by the United States, bordering upon a navigable river, stops 
at the stream. 

The riparian owner has no right, then, except that of wharfage, &c., 
which belongs to one owning lands adjoining a river in which the tide 
ebbs and flows. 

The State of Michigan has a right of eminent domain over the soil 
under its navigable rivers, and it has been held that this soil was not 
at all granted to the United States, but reserved to the State; but the 
latest decisions of the supreme tribunal reiterate that the State sover- 
eignty over the beds of navigable streams is only for municipal pur- 
poses ; never to be so used as to affect the exercise of any national right 
of eminent domain or jurisdiction. 

To amount to an exercise of this national right of eminent domain 
might require some unequivocal expression of such a purpose, like a 
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law expressly authorizing the placing of range lights at the entrance of 
Saginaw River; and not the mere passage of an act to appropriate a 
certain sum for the improvement of that river, which it was proposed 
thus to expend. 

At all events, this is a question between the Federal Government 
and that of Michigan, and not one that concerns the shore-owners. 
Very respectfully, your obedient servant, 

Edwards Pierrepont. 
Hon. B. H. Bristow, 

Secretary of the Treasury. 



RIVER FRONTAGE AT MOUTH OF GRAND RIVER, OHIO. 

[Volume 16, pages 486-488.1 

Where certain parties, claiming* the land formed by accretion alon^ the line of the 
piers erected by the United States at the mouth of Grand River, Ohio, proposed to 
sell the same with the river frontage bordering thereoo for railroad purposes — the 
design of the party proposing to purchase being to build on the premises substan- 
tial docks upon such lines as the Government shall indicate: Advised that such river 
frontage is affected by the rights of the Unitad States only so far as the navigation 
of the river and the maintenance of works constructed for the improvement thereof 
are concerned; that those right? do not preclude the owner from making any use 
of his property which does not obstruct the one or interfere with the other of these 
objects; and that the intended use of the river frontage by the purchaser (in view 
of the report of the engineer officer in charge) would not conflict with any right of 
the United States in the premises. 

Department of Justice, 

May 10, 1880. 

Sir: I have considered the case and question submitted by your letter 
of the 8th ultimo, relative to the river frontage at the mouth of Grand 
River, Ohio. 

It appears that about the year 1826, by authority of Congress, the 
work of improving the mouth of that river was begun, and that piers 
have since been constructed on each side of the river at its junction 
with the lake, extending from a point a short distance inside of what 
was in 1826 the shore line of the lake out into the lake. The lake shore 
has in the mean time advanced by accretion, on both sides of the river 
mouth; the distance advanced on the west pier side being 1,450 feet, 
and that on the east pier side 750 feet. 

Certain parties claiming ownership of the land formed by accre- 
tion between what was originally the lake-shore end of the west pier 
and a point distant therefrom on the river front about 350 feet in the 
direction of the lake, propose to sell this land with the river frontage 
bordering thereon for railroad purposes — the intention of the purchaser 
being to construct substantial docks upon such lines as the General 
Government shall indicate. 

The inquiry is whether in selling the land these parties convey the 
river frontage between the points mentioned. 
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AssumiDg the fee of the premises to be in the proposed vendors, a 
conveyance of their title would pass to the vendee the river frontage^ 
subject to the i:jghts of the United States. These rights affect the 
property in question (the river frontage) only so far as the navigation of 
the river and the maintenance of works constructed for the improve- 
ment thereof are concerned. They do not preclude the owner from 
making any use of his property which does not obstruct the one nor 
interfere with the other of those objects. 

I observe that the engineer officer in charge, Major Wilson, in his 
letter to the Chief of Engineers of March 31 , 1880, referring to the river 
frontage proposed to be sold, states that "what remains of the old work 
on this section is decayed and in a state of complete dilapidation ; it has 
fulfilled the purpose for which it was constructed, and it is probable 
that the General Government will never rebuild it unless as a simple 
revetment. ♦ * ♦ It seems to me that it would be advantageous ta 
have the old work, upon which the Government desires to expend no 
more money, in the hands of parties who will erect substantial docks 
upon it.^ 

Agreeably to this view, the intended use of the river frontage by the 
purchaser — the erection thereon of substantial docks on lines to be in- 
dicated by the Government — would not conflict with any right of the 
United States in the premises. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. Alexander Eamsby, 

Secretary of War, 
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SAiiES OF PUBIilC PROPERTY. 



SALES OF ORDNANCE, &0., UNFIT FOR SERVICE. 

[Yolame 2, pages 580-582.] 

An agreement, sanctioned by the head of the Ordnance Office, for the exchange of old 
oronance for gun-skidding, is not warranted by law. 

Under the act of 3^d March, 1825, the President only has the power to cause ordnance, 
arms, ammunition, &c., unfit for public service, upon proper Inspection and survey, 
to be sold ; and to that end, a method of effecting the sale has been prescribed by 
the Secretary of War, by which the property must be offered first at public auction. 

Attorney General's Office, 

September 11, 1833. 

Sir: In pursuance of your directions, I have carefully examined the 
question arising on the agreement made by Lieutenant Symington, and 
afterwards sanctioned by the head of the Ordnance Office, with Hanson 
Gassaway, for a quantity of gun skidding, to be delivered at the arsenal 
at Washington, to be paid for in old castings, at $20 per ton. 

The facts in the case are fully set forth in the report of Messrs. Van 
Ness and Kendall, and in the statement presented by Colonel Bomford; 
and it is, therefore, uiinecessary to recapitulate them here. It is suffi- 
cient to say that the contract to pay in old iron was executed by break- 
ing up and delivering sundry cannon reported to be unfit for service. 
And the question is, whether the head of the Ordnance Bureau was 
lawfully authorized to cause any cannon belonging to the United States, 
which, upon his own inspection or the report of Lieutenant Symington, 
he might deem unfit for service, to be broken up or defaced, and de- 
livered to Mr. Gassaway as old iron, in execution of his contract. 

The transaction was in its nature a barter of the guns for the skid- 
ding. There is no power under any law of Congress to make contracts 
of barter, but all articles directed to be purchased are intended to be 
paid for in money j and if the contract in question can be legally justi- 
fied, it must be on the ground that it was a sale of the iron to Mr. 
Gassaway, at the price specified in the contract; and, in order to sup- 
port it as a sale, it must appear that the head of the Ordnance Depart- 
meat had lawful authority to break up and sell any cannon which he 
supposed to be unfit for service, and sell it at private sale for such 
sum as he thought it was worth. 

The head of the Ordnance Bureau has, I think, been mistaken in 
supposing he possessed such a power. And the duty of inspecting and 
proving pieces of ordnance, and of discarding from service the old pat- 
tern guns, can by no just rule of interpretation be held to give the 
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power of breaking up and selling them as old iron ', and if the question 
depended on the law of 1815 alone, I should think that it would not 
warrant a contract like the one before me. 

But, by the act of Congress of March 3d, 1825, (vol. 7, p. 415,) the 
President is authorized to cause to be sold any ordnance, arms, ammu- 
nition, or other military stores, which, upon proper inspection and sur- 
vey, shall appear to be unfit for the public service, whenever, in his 
opinion, the sale will be advantageous to the public service. The 2d 
section of this law directs that the inspection or survey shall be made 
by the inspector-general, or such other officer or officers as the Secre- 
tary of War may appoint for that purpose; and that the sale shall be 
made under such rules and regulations as may be prescribed by the Sec- 
retary of War. And according to the provisions of this law, rules and 
regulations were framed by the War Department directing the manner 
in which this act was to be carried into execution, and prescribing, 
among other rules, that the public property directed to be sold should, 
in all cases, be first offered at public sale. 

After the passage of this law, and the regulations made under it, I 
think it evident that no sale of old ordnance, or iron, or stores of any 
description, can lawfully be made without the order of the President, 
upon proper inspection and condemnation, as therein directed, and ac- 
cording to the regulations of the War Department on this subject above 
referred to. The sale in question was in no respect pursuant to these 
provisions, and was not, therefore, in my opinion, within the scope of 
the powers of the head of the Ordnance Office. And although the mo- 
tives assigned by the head of the Ordnance Bureau for mutilating the 
cannon before it goes into the hands of private individuals, -strikes me 
as having much force, yet the power of directing it to be done does not, 
I think, reside in him; but the propriety of it must be determined upon 
by the President in each case where he directs a sale after a regular 

condemnation. 

E. B. Taney. 
To the President op the United States. 



DISPOSAL OP OLD MATERIAL. 

[Volume 15, pages 322-324.] 

Upon examination of section 3618 Rev. Stat., amended by act of February 27, 1877^ 
chap. 69, and also of section 3672 Rev. Stat. : Advised that the Chief of the Bureau 
of Engraving and-Printing cannot be authorized by the Secretary of the Treasuiy 
to exchange certain old presses for a new press with the manufacturers, so that but 
a small amount of money in addition will nave to be paid to them therefor ; yet that 
the Secretary may authorize a sale of the old presses to the manufacturers, the pro- 
ceeds to be covered into the Treasury, and at the same time a purchase of the new 
press can be made from them^ paying for the same out of the appropriation avail- 
able for that purpose. 

Department op Justice, 

June 23, 1877. 

Sir : I am informed by your letter of the 2l8t instant that it is in the 
power of the Chief of the Bureau of Engraving and Printing to ex- 
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change certain old presses for a new press, so that but a small amount 
of cash in addition will have to be paid to the manufacturers of the new 
press, and you inquire whether, as the old presses are i^o longer needed 
and are much worn, and as in this way they will probably produce more 
than in any other, you are justified in authorizing him to make the pur- 
chase in the manner thus indicated. 

It may often happen that by the judicious use of old material in ex- 
change for necessary machinery more advantageous contracts may be 
made than in any other mode; yet I am not prepared to say that such 
contracts are authorized by law. It has been the intention of Congress, 
as manifested by the statutes, (except in certain cases specifically named,) 
to require that the proceeds of old material which is sold should be cov- 
ered into the Treasury and thus accounted for. Although such ex- 
changes may often be conducted to advantage, yet Congress has deemed 
it better, as a rule of business, to prescribe that the officer having charge 
of old material should dispose of and account for it as such, and after- 
wards make the purchase of such new material as he required out of 
the specific appropriation for that purpose. 

Section 3618 of the iievised Statutes is as follows: 

"All proceeds of sales of old material, condemned stores, supplies, or 
otlier public property of any kind, except the proceeds of the sale or 
leasing pf marine hospitals, or of the sales of revenue cutters, or of the 
sales of commissary stores to the officers and enlisted men of the Army, 
or of the sale of condemned Navy clothing, or of sales of materials, stores, 
or supplies to any exploring or survey ing expedition authorized bylaw, 
shall be deposited and covered into the Treasury as miscellaneous re- 
ceipts, on account of ' proceeds of Government property,' and shall not 
be withdrawn or applied, except in consequence of subsequent appro- 
priation made by law." 

Tliis section has been amended, by inserting after the word "Army," 
in the fifth line thereof, the words " or of materials, stores, or supplies 
sold to officers and soldiers of the Army." (Act of February 27, 1877, 
chap. 69.) 

The sales which are included within the exceptions in this section are 
controlled by other sections, which regulate the mode in which the sales 
of such property shall be made and the proceeds thereof applied. 

Section 3672 provides that "a detailed statement of the proceeds of 
all sales of old material, condemned stores, supplies, or other public 
property of any kind shall be included in the appendix to the Book of 
Estimates." 

These sections contemplate that there will be sales of old material 
necessarily made in the various Departments of the Government other 
than those included within the exceptions. For the mode in which such 
«ales shall be conducted — whether by advertisement, at public auction, 
•or otherwise— no specific provision is made. In these respects the sales 
are left to the discretion of the officer having charge of such old mate- 
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rial. Bat it is required that when such sales are made the proceeds 
shall be covered into the Treasury on account of '' proceeds of Govern- 
ment property," and that a detailed statement of them shall be there- 
after made. 

It is therefore in your power to make two transactions, which will 
produce, so far as the benefit to the Government is concerned, the same 
result that would be produced by an exchange. By one of them you 
can sell to the manufacturers of the printing press the old presses at a 
rate which you shall determine to be fair and just, but the sum received 
from such sale will necessarily be covered into the Treasury on account 
of " proceeds of Government property." By the other transaction you 
may purchase from the manufacturers, paying for the same out of the 
appropriation which is put into your hands for that purpose, the new 
press which is desired for use. While the result, so far as the Govern- 
ment is concerned, is the same, it will not, of course, have the same 
effect upon your appropriation as would be produced if you were enti- 
tled to pay for the new press with the proceeds of the old presses ; but 
you will be compelled to pay in full for such new press from the appro- 
priation in your hands for such an expenditure, while the amount re- 
ceived from the old presses, being covered into the Treasury, will then 
be subject to the future action of Congress. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. John Sherman, 

Secretary of the Treasury, 
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SOIIi UNDER NAVIGABIiE WATER8. 



LIGHT-HOUSE AT GREAT BEDS, RARITAN BAY. 

' L'V^oliMne 16, pages 36d-372.] 

It is not competent to the Light-House Board to erect a ligjtit-house on Great Beds, 
Raritan Bay (for the establishmeut of which proviHlon is made by the act of Jnne 
20, 1878, chap. 359), until title to the sites, though located under navigable waters 
of the United States, has been obtained for the Government. 

The proprietorship of the soil under such waters, within the territorial limits of a 
State, belongs absolutely to the State, subject only to the rights surrendered by the 
constitution to the General Government. 

Where lands of that description are needed to enable the General Government to per- 
form its proper functions (asc. g., to establish light-houses), it may appropriate them 
for that purpose. This it may do, not by virtue of any ownership in the soil, but 
by virtue of the right of eminent domain. 

That mode of acquiring lands (By the exercise of the right of eminent domain, which 
calls for a judicial proceeding) can be resorted to only in cases where provision is 
made therefor by statute. 

Department of Justice, 

July^ 30, 1879. 

Sir : B}' your letter of the 2l8t ultimo, and the accompanying papers, 
it appears that the site for the proposed light-house at Great Beds, in 
Raritan Bay (for the establishment of which an appropriation was 
made by the act of June 20, 1878, chap. 359), is located on a shoal under 
the waters of that bay; that this site "is as to the right of property 
within the territorial limits of the State of !N"ew York, as defined by 
the treaty between the States of l^ew York and iN'ew Jersey, made Sep- 
tember 16, 1833, but that the jurisdiction of the State of Kew Jersey 
by said treaty extends over and embraces the location" ; that the State 
of New Jersey has already ceded to the United States jurisdiction over 
it ; and that the Light-House Board inclines to the view that, the site 
being located within navigable waters of the United States, the title 
thereto is for that reason in the United States, and that the board may 
erect a light-house thereon '* without taking further action to obtain 
title.'^ 

At the suggestion of the board, you request an opinion upon the 
question " whether it is not competent to the Light-House Board to 
erect the light-house authorized by Congress on Great Beds, Earitan 
Bay, without taking further action in reference to obtaining title, on 
the ground that the title to the site in question is already in the United 
States.'' 

The view of this subject entertained by the Light-House Board 
appears to rest upon certain general expressions used by the Su- 
preme Court when considering the authority of Congress over naviga- 
ble waters of the United States derived under the constitutional grant of 
power to regulate commerce, and also upon language of like character 
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employed in an opinion of one of my predecessors (dated September 20, 
1875) touching the right to establish range-lights in tbe waters of Sag- 
inaw Eiver. But neither in the opinion just adverted to nor in any of 
the decisions of the Supreme Court is it declared that the ownership 
of the soil under navigable waters of the United States, within the 
territorial limits of a State, belongs to the^ General Government. On 
the contrary, that court has laid down the doctrine that the shores of 
navigable waters, and the soils under them, are not granted by the Consti- 
tution to the United States, but are reserved to the States respectively 
(PollarWs Lessee v. Hagan^ 3 How., 202), and that the proprietorship of 
such shores and soils belongs absolutely to the States, subject only to 
the rights surrendered by the Constitution to the General Government 
{Martin v. Waddell^ 16 Pet, 367) ; and this doctrine has been reaffirmed 
by the same court in the recent case of Barney v. KeoJcuck, 94 U. S. Rep., 
324. 

Th us the proprietorship of the shores and beds of navigable waters 
within the limits of a State must be regarded as vested in the State, 
and not in the United States. In the exercise, however, of the power 
to]|regulate commerce granted by the Constitution, the latter may re- 
strict the use of such shores and beds ; and where lands of this descrip- 
tion are needed to enable the General Government to perform its proper 
functions (as, for instance, to establish light-houses) it may appropriate 
them for that purpose. But this it may do, not by virtue of auy owner- 
ship in the soil, but by virtue of the right of eminent domain — a right 
distinct from and paramount to the right of ownership — which exists 
in the General Government, and can be exercised by it within the States 
so far as is necessary to the enjoyment of the powers conferred upon it 
by the Constitution. (Kohl v. United States^ 91 U. S. Rep., 367.) Yet 
this mode of acquiring lands (viz, by the exercise of the right of emi- 
nent domain, which calls for a judicial proceeding) is to be resorted to 
only in cases where provision is made therefor by statute. 

By the general law, it seems, the title to the site under considera- 
tion, which would appear now to belong to the State of New York, 
must be acquired befpre a light-house can be erected thereon. (Rev. 
Stat., sees. 355, 4660.) Though no objection might be made by the 
State authorities to the occupancy of the land by the Light-House Board 
for that purpose without first obtaining a grant from the State, such a 
course is forbidden b}^ the requirements of the law referred to. 

In direct answer to your inquiry, I have the honor to submit that, 
the title to the site in question being, as is above shown, not already in 
the United States, it is not competent to the Light-House Board to 
erect the light-house thereon without taking further action in reference 
to obtaining title. 

Yery respectfully, your obedient servant, 

S. F. Phillips, 

Hon. John Sherman, Acting Attorney- General, 

Secretary of the Treasury, 
456 18 
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SOIL UNDER NAVIGABLE WATERS. 

[Volume 16, pages 479— 481. J 

The property of an individual in a bar or other part of the bed of a navigable river is 
subject to the public right of navigation, and to the ri^ht of the public to regulate, 
control, and divert the now of the water therein in the interests of navigation ; and 
where the stream is a navigable river of the United States, the right thus to regu- 
late, control, and divert the tiow of water belongs to Congress. Damage resulting 
to the individual proprietor from the exercise of that right is not a proper subject 
of compensation. 

Accordingly, where it was proposed to construct a dike in the Ohio River to improve 
its navigation (under an appropriation by Congress for the inii)rovement of tbat 
river), extending from the shore on the south side of the river into the middle of the 
stream, crossing a sand bar at the outer extremity, which is under water at all times 
except when the river is at its low-water level or within a few feet thereof: 
Advised that the United States would incur no liability to the owner of the sand bar 
by reason of any washing away of the same, or other damage thereto resulting 
from the construction of the dike ; that the right of the United Statesthus to occupy 
thebar for the improvement of navigation is paramount to the right if the owner, 
and must prevail over the claims of the latter. 

Department of Justice, 

April 27, 1880. 

Sir : By your letter of tlio 6tli iustaut and the accompanying papers 
it appears that for the purpose of improving the navigation of the Ohio 
Kiver at Portland, Ky, (under a recent appropriation made by Congress), 
it is proposed to construct a dike extending from the shore on the south 
si(fe of the river into the middle of the stream, crossing a sand bar at 
the outer extremity. This bar, which is under water at all times except 
when the river is at its low-water level or within a few feet thereof, is 
claimed by an individual as his property, and the claimant has notified 
the engineer officer in charge of the work that he will "hold the United 
States responsible" for any washing away of tbe bar by reason of the 
dike. • 

At the suggestion of the Chief of Engineers, you submit for my con- 
sideration the question "whether the rights of the United States to oc- 
cupy a sand bar in the river for the purpose of improving its general navi- 
gation should be subordinate to claims of this nature from individuals." 

This question regards the rights of an individual proprietor to a part 
of the bed of a navigable river of the United States on the one hand, 
and on the other the rights of the United States touching the improve- 
ment of the navigation of such river. 

It is well settled that under the authority given by the Constitution 
to regulate commerce among the several States Congress has the right 
to regulate navigation, and to that end has power to make improvements 
in the beds of navigable rivers of the Unite 1 SLites, to divert the wa- 
ter from one channel to another, and to plant or remove obstructions 
therein at its will. {South Carolina v. Georgia et «/., 93 U. S., 4.) Dam- 
ages resulting to individuals from works of this kind are not j) roper sub- 
jects of compensation, the damage in such cases being regarded as 
damnum absque injuria. The title of the individual proprietor to a bar 
or other part of the bed of a navigable river is subject to the public 
right of navigation, and to the right of the public to regulate, control, 
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and divert the flow of the water therein in the interests of navigation. As 
I have already intimated, where the river is a navigable river of the 
United States, the right thus to regulate, control, and divert the flow of 
the water belongs to Congress. 4 

From these principles it follows that tie United States would incur 
no Uability to the owner of the sand bar across which the proposed dike 
is to extend by reason of any washing away of the bar, or other damage 
resulting from the construction of the dike. 

In direct answer to your inquiry, then, I have the honor to state that 

in my opinion the rights of the United States to occupy a sand bar in 

a navigable river for the purpose of improving its navigation are not 

subordinate to the rights of individuals therein, but, on the contrary, 

must prevail against the claims of individual proprietors. 

I am, sir, very resi)ectfully, your obedient servant, 

Chas. Devens. 
Hon. Alexander Eamsey. 

Secretary of War, 



improvement of navigable waters of the united states. 

f Volume 16, pages 534-536.] 

By the act of June 14, 1880, chap. 211, Congress made an appropriation for the improve- 
ment of Oakland harbor, in California, and provided that the same bhonld not be 
available *' until the right of the United States to the bed of the estuary and training 
walls of this work is secured, free of expense to the Government, in a manner satis- 
factory to the Secretary of War." The estuary here referred to is a navigable water 
of the United States, and the training-walls of the work are located on the shore 
below high-water mark. Held (1) that the statute does not contemplate that the 
United Sates shall have necessarily an absolute title to the bed of the estuary and 
to such portions of the shore as are occupied by the training-walls; (2) that under 
the power to regulate commerce — a power which includes that of regulating and 
'improving navigable waters — the United States now have a right (which is deemed 
sufficient in this case) to use the bed and shore of the estuary for the purposes of said 
improvement by erecting trnining-wallsor any other approj)riate structure thereon,, 
and that the proprietor of the soil can make no complaint of such use. 

DEPART3IENT OF JUSTICE, 

June 28, 1880. 

Sir: Your letter of the 18th instant calls my attention to the report 
of the United States attorney for California, npoii the subject of the 
title to the channel entrance to Oakland harbor, in that State. It also 
informs me that in the river and harbor act approved June, 1880, the 
following clause occurs : 

^'Improving Oakland harbor, California, sixty thousand dollars; and 
the sums of money heretofore appropriated for this improvement are 
hereby reappropriated, but the sums so appropriated and reapproi>riated 
shall not be available until the right of the United States to the bed of 
the estuary and training- walls of this w ork is secured, free of expense 
to the Government, in a manner satisfactory to the Secretary of War.'^ 

Upon this report, in connection with the clause just quoted, you re- 
quest my opinion upon the question whether the United States now has 
the legal right to the bed of the estuary and training- walls of this work. 

TJp^n the facts, as stated by the United States attorney, the estuary 
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ia question is a navigable estuary, through which the tide ebbs and 
flows, and the trainiug- walls of the work are below high- water mark. 
It is not necessary, therefore, to consider whether or not the soil of the 
beach between high and low water mark, or the bed of the estuary, be- 
long to any private persons. The only question to be determined is 
whether the United States have such a right that, whatever may be the 
title of riparian proprietors, they may prosecute the work of improve- 
jment of the harbor, and erect such structures as they deem necessary 
jfor th-e purpose, without affording any just cause of complaint to such 
^private owners. 

The Ian guage of the clause is undoubtedly ex industria; and, while 
ithe right of the United States is to be secured (free of expense to the 
Oovernment) to the bed of the estuary and training- walls, it is not con- 
Ttemplated that it shall have necessarily an absolute title, in the full 
«ense of those words, to the bed of the estuary, or to such portions of 
the shore and bed as are occupied by the training- walls. The title to 
the lands which the United States proposes to use for the purpose of 
structures for the improvement of the harbor below high- water mark is 
/derived from the State. But the State itself does not possess any light, 
•either by virtue of its sovereignty or its ownership, which could in anj^ 
nray control the right of the United States, conferred by the Constitu- 
tion, to regulate commerce. This right includes the right to regulate 
^navigation, and hence to regulate and improve navigable waters; and 
tthis it may do by the erection of such structures as it deems nec- 
essary for the purpose, no matter what the effect may be upon the 
subordinate rights of the owners of the soil covered by such navigable 
waters. The bed of the estuary in question being the bed of a navi- 
gable stream, or a sheet of water, to the use of {he harbor made by 
which training- walls and other structures are essential, they may be 
used as appropriately as culverts, drains, or embankments may be for 
the purpose of the construction and proper enjoyment of a public road. 

The report of the United States attorney cites many authorities sus- 
taining the proposition that private rights in land covered by navigable 
waters are necessarily subject to the higher rights of the public. I ob- 
serve one, however, which failed to meet his attention, which gives a 
full and clear view of che whole subject. {South Carolina v. Georgia et. 
aLf 93 U. S., 4.) The whole subject is so elaborately discussed in this 
case that I deem it superfluous to do more than refer to it. 

In direct answer to your inquiry, I am of opinion that the United 

States has a legal right to use the bed of the estuary in question for 

the purpose of said improvement by the erection of training- walls or 

any other appropriate structure, and that the owners of the soil can 

make no complaint of such use. 

Very respectfully, your obedient servant, 

Chas. Devens. I 
Hon. Alexander Eamsey, 

Secretary of War. 
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SOUTH PASS, MISSISSIPPI RIVER. 



IMPROVEMENT OF SOUTH PASS OF THE MISSISSIPPI. 

[Volame 15, pages 185-187.] 

The conditions imposed by the second proviso in section 4 of the act of March 3, 1875, 
chap. 134, viz, *^ unless the said Eads and his associates shall secure a navigable 
depth of 20 feet of water through said pass within thirty months," &c., and " unless 
ihe said Eads and his associates shall secure an additional depth of not less than 
two feet during each succeeding year thereafter until 26 feet shall have been se- 
cured," i&c, operate to bind Eads and his associates, on pain of forfeiture^of their 
privileges, &c., to secure a navigable depth of 20, 22, 24, and 26 feet within the pe- 
riods designated, through the channel over the shoal at the head of the pass and 
likewise over the bar at its mouth ; and, by necessary implication, also to secure a 
navigable width of the required depth. 

The provisions in other parts of said act requiring specific depths and widths, varying 
from 20 feet in depth by 200 feeth in width to 30 feet in depth by 350 feet in width, 
relate solely to the work at the mouth of the pass. 

So soon as the depth and width required by those provisions for payment of any in- 
stallment are obtained, the payment of such installment may then be made, if no 
forfeiture has been incurred under the conditions contained in said proviso. 

Department of Justice, 

January 17, 1877. 

Sir : Your commanication of the 24th of November last, in relation 
to the improvement of the South Pass of the Mis8issii)pi Eiver, under- 
taken by James B, Eads and his associates under the provisions of the 
act of March 3, 1875, chap. 134, presents for my consideration the ques- 
tion, " Whether the shoal at the head of the pass is a part of the pasi* 
or of the main Mississippi Eiver, and whether the first payment of 
$500,000 can be made when the channel at the mouth of the pass is 20 
feet deep and 200 feet wide, or whether the same width and depth of 
channel must be obtained through the shoal at the head of the pass f^ 

The first branch of the question, viz, as to whether the shoal at the: 
head of the pass is a part of the latter, involves the determination of 
what is purely matter of fact, and for that reason it does not fall withia 
my sphere of duty to investigate the same or give an opinion thereon. 
But I observe that the commission of the United States engineer oflB- 
cers, who were appointed by Special Orders Xo. 229, dated November 
2, 1876, to report upon that and other subjects, declare in their report;^ 
to the Secretary of War of November 19, 1876, that " the channel through 
the said shoal by which access has been had or is to be had in future 
from the river above into the South Pass is a part of that pass.'^ This, 
moreover, accords with what would seem to have been the understand - 
iug of Congress when the above-mentioned act was passed; for the de- 
sign of the improvement thereby authorized undoubtedly is to secure a. 
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navigable outlet from the deep water of the river above the pass to the 
deep water of the Gulf below it, which cannot be accomplished without 
removing the obstruction presented by the shallowness of the channel 
through the said shoal. Assuming, then, that the channel through the 
shoal at the head of the pass is itself to be regarded as a part of the 
pass under the act, I proceed to the remainder of the question under 
consideration. 

The act provides that '* when a channel of 20 feet in depth and of not 
less thau 200 feet in width shall have been obtained by the actiou of 
said jetties and auxiliary works $500,000 shall be paid;" and the point 
is, whether this requirement as to depth and width of channel before 
payment applies solely to the work on the bar at the mouth of the pass, 
or whether it also extends to that on the shoals at the head of the pass. 

Eads and his associates are authorized by the act to contract, on the 
conditions therein mentioned, such permanent and sufficient jetties and 
such auxiliary works as are necessary to create and maintain, as therein 
set forth, "a wide and deej) channel between the South Pass of the Missu- 
sijypi and the Gulf of Mexico.'^ This language plainly locates the work 
of constructing the channel at the bar formed in the mouth of the pass? 
and, but for the terms of one of the conditions imposed by way of a pro- 
viso, there is nothing in the act that can well be taken to include, as 
within the contemplated improvement, the deepening of the channel 
elsewhere. The condition referred to provides, that unless "' a navigable 
depth of 20 feet of water through said pass " shall be secured within thirty^ 
months after the date of the act. Congress may revoke the privileges 
granted by the act and cancel the obligations of the United States. It 
also requires that, after a depth of 20 feet of water is obtained, an addi- 
tional depth of 2 feet each succeeding year thereafter shall be secured 
until the depth of 26 feet is obtained, on i)ain of like action by Congress. 
By force of the words "through said pass," the channel over the shoal 
at the head of the pass is brought within the limits of the improvement. 
But whilst the extension of the improvement so as to embrace the 
channel over that shoal depends entir(»ly upon the condition mentioned, 
the deepening of such channel seems likewise to be governed wholly by 
the requirements of the same condition. These are, as already stated, 
that the channel shall have a navigable depth of 20 feet by a certain 
time, and annually thereafter an additional depth of 2 feet, until a navi- 
gable depth of 26 feet is secured. Here, it will be observed, no specific 
width is designated; yet a navigable width of the required depth is 
clearly implied. 

On the other hand, the construction of the " wide and deep channel be- 
tween" the pass and the Gulf appears to be mainly controlled by require- 
ments contained in other parts of the act, which I will presently mention. 
I say mainly controlled, for it is true that the terms of the condition 
Above adverted to, requiring a navigable depth of 20, 22, 24, and 26 feet 
within certain periods, apply as well to this portion of the work as to 
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that at the head of the pass ; yet the requiremeuts referred to as con- 
tained in other parts of the act, touching the depth and width of the 
channel, seem to have special reference to the former. They provide that 
the channel shall ultimately be 30 feet deep and 350 feet wide; whereas 
the condition calls only for an ultimate navigable depth of 26 feet. 

In regard to payment for the work, the act provides that, the condi- 
tions therein i^rescribed being fully complied with, the sum of $5,250,000 
shall be paid " for constructing said works and obtaining a depth of 30 feet 
in said channel," &c. It then goes on to prescribe the mode of payment, 
which is by installments, as the work progresses. Thus, when a channel 
of 20 feet in depth and 200 feet in width is obtained, the sum of $500,000 
is to be paid ; and upon obtaining 22 feet in depth and 200 feet in width 
a like sum is to be paid; and so on to 24 feet in depth by 250 feet in 
width, 26 feet by 300 feet, 28 feet by 350 feet, and finally 30 feet in depth 
by 350 feet in width. These installments foot up $4,250,000, payment 
of the remaining million being otherwise provided for ; and the above 
requirements as to depth and width relate, I think, exclusively to the 
*'wide and deep channel between" the pass and the Gulf. The act, in- 
deed, makes it obligatory that all the conditions prescribed (including, 
of course, the condition requiring a navigable depth of 26 feet to be se- 
cured over the shoal at the head of the pass) shall be fully i>erformed 
before full payment is made for the work; but the payment of the in- 
stallments is governed by the special provisions authorizing such pay- 
ment. 

The general conclusions at which I have arrived upon the subject 
before me are as follows: 

1. That Mr. Eads and his associates are bound by the express terms 
of the said condition, on the i)ain of forfeiture of their privileges, &c., 
to secure a navigable depth of 20, 22, 24, and 26 feet, within the periods 
therein prescribed, through the channel over the shoal at the head of 
the pass and likewise over the bar at its mouth ; that, by necessary im- 
plication, they are also bound to secure a navigable width of the re- 
quired depth in each instance through the channel at each of those 
points; and that the provisions in said condition as to depth and width 
are the only ones of the kind which apply to the said shoal. 

2. That the provisions in other parts of the statute requiring specific 
depths and widths, varying from 20 feet in depth by 200 feet in width 
to 30 feet in depth by 350 feet in width, relate solely to the work at the 
mouth of the pass. 

3. That the payments of the first and other installments are controlled 
exclusively by the terms of the particular provisions authorizing such 
payments ; and that, since the specified depths and widths mentioned 
in these provisions have reference only to the work at the mouth of the 
pass, so soon as the depth and width required for any such payment 
are obtained it may then be made, provided no forfeiture has been in- 
curred under said condition. 
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Accordingly, the answer I make to your question is that the first in- 
stallment of $500,000 can be made when the channel at the mouth of 
the pass is 20 feet deep and 200 feet wide, although the same depth be 
not obtained through the shoal at the head of the i)ass, if no forfeiture 
shall have arisen by action of Congress or without action of Congress, 
as provided in the condition mentioned. 

I have the honor to be, very respectfully, 

Alphonso Taft. 
Hon. J. D. Cameron, 

Secretary of War. 
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It was intended by section 2 of the act of June 19, 1878, chap. 313, to make provision 
for remunerating Captain Eads for what had then been done by him in the work 
of improving the South Pass of the Mississippi River; and by section 3 of the same 
act it was intended to provide for advances to be made to him as the work pro- 
gressed thereafter. 

The words "construction" and " prosecution," as used in section 3, have the same 
meaning. It is sufficient, under that section, to entitle Mr. Eads to payment, if it 
appears that the materials are actually furnished in such manner that the United 
States can at once have the benefit of them in the structure, or that the labor is 
actually done, or the expenditures actually incurred, in the prosecution of the work, 
of which the Government can immediately have the benefit. 

The phrase in sections, viz, "to pay for materials furnished, labor done, and expend- 
itures incurred," &c., does not include materials, &c., other than such as are 
furnished, &c., after June 19, 1878. 

Materials are ** furnished" when they are upon the ground and immediately available 
for use in the structure. 

The words "expenditures incurred" do not mean liabilities incurred; they signify 
payments or expenditures of money actually made. An expenditure made subse- 
quently to June 19, 1878, in discharge of a liability incurred previously to that date, 
would not be within section 3. 

The word "properly," as employed in the first proviso in that section, means actually 
done in the prosecution of the work by Captain Eads according to his plans ; it does 
not modify the provision in the act of March 3, 1875, chap. 134, that he "shall be 
untrammeled in the * * design and construction of said jetties," &c. 

Department of Justice, 

September 17, 1878. 

Sir : Your letter of the 30th ultimo proposes certain questions which 
were asked of the Second Comptroller and answered by his communi- 
cation to you of the 9th ultimo, in which he suggests that it might be 
proper to take the advice of the Attorney-General in regard to them. 
These questions were originally proposed by Major Comstock in a letter 
to you of August 1, 1878, and involve the construction of the third sec- 
tion of the act of June 19, 1878, relating to the undertaking of Captain 
Eads to widen and deepen the channel of the South Pass of the Missis- 
sippi Eiver. 

The original act of 1875, under which this great improvement was en- 
tered upon, provided that the payments to Captain Eads, who under- 
took the work, should depend entirely as to time and amount upon the 
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success of his labor ; that is, it was provided that when he had attained 
a certain depth and width of channel he should be paid a certain sum, 
when a certain additional width and depth had been attained he should 
be paid a certain additional sum, and so on. 

The act of 1878 directs that certain of the payments provided for in 
the act of 1875 shall be accelerated or advanced upon certain speci- 
fied conditions. Section 2 authorizes the immediate payment of 
$500,000 — one of the installments not yet due or payable under the 
original act — on condition that Captain Eads shall relinquish all claim 
to the payment of said future installment. Section 3 provides that an 
additional sum of $500,000 — not yet due or payable under the provisions 
of the a<5t providing for this improvement — may be paid to Captain Eads 
on similar relinquishment, but only in monthly installments as he may 
require the money " to pay for materials furnished, labor done, and ex- 
penditures incurred, from and after the passage of this act, in the con- 
stniction of said works." 

When these two sections are taken together, it is, I think, seen that 
Congress, by the second section, intended to make sufficient provision 
for remunerating Captain Eads for all that had been done by him in the 
prosecution of his enterprise up to that time, and that by the third sec- 
tion it intended to provide for advances to be made to him as the work 
progressed from and after June 19, 1878. 

The most important question presented is whether materials furnished, 
labor done, and expenditures incurred in this work can be paid for un- 
der the third section, if such materials are not actually used, such labor 
actually performed, or such expenditures actually made, in the con- 
struction of the works themselves. 

It is contended by Captain Eads that if materials are furnished, &c., 
to be used in the construction of the works, and he has actually fur- 
nished them for the purpose, so that they are within the control of the 
United States authorities, he is entitled to receive payment upon them 
although they have not yet been actually employed in the structures 
themselves which he is engaged in erecting. 

An examination of the section shows that he is to be paid a sum not 
to exceed $500,000 in monthly installments as he '' may require in the 
prosecution of the works authorized by said hereinbefore recited act, to 
pay for materials furnished, labor done, and expenditures incurred, 
from and after the passage of this act, in the construction of said 
works: Provided, That said Eads, or his legal representatives, shall 
file in the office of the Secretary of War, with each requisition made by 
him or them, a certified statement, which shall be made by the engineer 
officer provided for in said act, that the requisition is for the amount of 
work properly done, materials furnished, and expenditures incurred in 
the prosecution of the work.'' 

It will be observed that in these clauses the word "prosecution'' in 
connection with the works is used twice, and the word "construction'^ 
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once. And the inquiry arises whether any different meaning is to be 
given to the word "construction," so that in order to receive the install- 
ments it shall be necessary to show that the materials furnished, &c., 
have actually entered into the structure. 

In my view of the case, when it is considered that the gross sura of 
$500,000 is to be paid to Captain Eads as he may require it in the pros- 
ecution of the works, and as it is to be paid upon certified statements 
of the engineer in charge that each requisition is for materials fur- 
nished, &c., in the prosecution of the works, no different meaning should 
be given to the word " construction" where it is used than to the word 
*' prosecution." And if it appears that materials are actually fur- 
nished in such manner that the United States can at once have the ben- 
efit of them in the structure, and that labor is actually done and 
expenditures actually incurred in the prosecution of the works, of which 
the United States can immediately have the benefit, Mr. Eads would be 
entitled to payment therefor. It is not intended by this that materials 
furnished by Mr. Eads, or labor done or expenditures incurred by him, 
are to be paid for by the United States, unless the Government is placed 
in such a position that it can have the benefit of them. This interpre- 
tation seems to me to be in accordance with what is evidently the lib- 
eral intention of the act to enable Mr. Eads to proceed with the work, 
and to give greater assistance to him than was originally intended by 
Congress when the work was entered upon, in consequence largely of the 
enormous expense involved. It may be presumed, also, in consequence 
of what is believed by Congress to be the probable success of the work. 

With this preliminary statement, I proceed to answer directly your 
inquiries : 

1. The phrase "to pay for materials furnished, labor done, and ex- 
penditures incurred, from and after the passage of this act, in the con- 
struction of said works," does not include materials, &c., other than 
those furnished subsequently to June 19, 1878. At the same time it 
may be proper to add that if materials had arrived at South Pass pre- 
viously to that date and their delivery was not accepted until subse- 
quently thereto, such materials could properly be paid for under the 
section in question. 

2. Such material need not actually be put into the works before pay- 
ment can be made, if it is so furnished that it is immediately available 
for the purpose of being used in the structure, and is upon the ground 
for that purpose. 

3. The words "expenditures incurred" do not, in my opinion, mean 
liabilities incurred. The governing word is " expenditures." To incur 
an expenditure is to make a payment, to expend the money. To incur 
a liability and to incur an expenditure are two different and distinct 
things; and while the word "incur" is not frequently used in connection 
with "expenditure," yet when thus used it means an expenditure actu- 
ally made. Such expenditures must actually be made since June 19, 
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1878, and Captain Eads can not receive compensation for those made 
previously to tbat time. The latter expenditures were intended to be 
covered by the approi)riation nnder the second section of the act. As 
in my view of the act these expenditures are included in the provision 
made by the second section, I should perhaps add that an expenditure 
made subsequently to June 19, 1878, in the discharge of a liability pre- 
viously incurred, would not properly be payable under the third section. 

4. The meaning of the word "properly" in the phrase "a certified 
statement, which shall be made by the engineer oflScer provided for in 
said act, that the requisution is for the amount of work properly done," 
&c., is not intended to modify the specification in the act of 1875, pro- 
vidiug '^that Mr. Eads shall be entirely untrammelled * * * in 
the design and construction of said jetties." As here used, the word 
"properly" means actually done in the prosecution of the work by Cap- 
tain Eads according to his plan. 

5. Without discussing the question whether these payments for ma- 
terial render it the property of the United States, it is sufficient to say 
tbat by such section no further duty is imposed upon the officer in 
charge in relation to it unless it should be interfered with by some 
person other than Captain Eads or his representatives. It is to be used 
bv him in the prosecution of his i)lans. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 
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Section 3 of the act of Juue 19, 1878, chap. 313, contemplates that the " materials 
furnished," payment for which is thereby authorized, shall be free from any lien, 
claim, or charge thereon after the payment is made. Accordingly when payment 
is about to be made for such materials thereunder, the officer in charge should be 
satisfied that they are free from any lien, claim, or change in favor of third parties, 
or, if any such lien, claim, or charge exists, that the payment is immediately ap- 
plied to satisfy the same. 

Department of Justice, 

September 21, 1878. 

SiB: Your letter of the 20tli instant proposes a certain question in 
addition to those proposed heretofore by you and answered in my let- 
ter of the 17th instant in relation to the interpretation to be give;n to the 
act of June 19, 1878. This inquiry is, whether certain materials which 
are now at the South Pass, and delivered since June 19, 1878, to be used 
in the construction of jetties and the prosecution of the work, can prop- 
erly be paid for to Captain Eads without some i)roof that he has paid 
for them. 

On referring to my letter of September 1 7 last, it will be seen that 
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such payment might be made " if it appears that materials are actually 
furnished in such manner that the United States can at once have the 
benefit of them in the structure, and that labor is actually done and 
expenditures actually incurred in the prosecution of the work, of which 
the United States can immediately have the benefit." 

This statement necessarily contemplates that the material shall be 
furnished in such manner that it will be free from any lien, claim, or 
charge upon it of any party other than Captain Eads, or that when 
payment is made it shall be seen that such payment is so applied that 
the material in question will be released from any charge or claim upon 
it. Were this not the case, it would be obvious that the United States 
might hereafter be subjected to claims on account of such material from 
third persons, legal in their character if there existed a legal lien or 
charge upon the material in favor of a third party, or equitable if there 
were no such legal charge, by an appeal to the general equity of the 
United States if material had been used by it upon which third parties 
had an equitable claim. 

In direct answer to your inquiry, I therefore reply that when pay- 
ment is made for such material the engineer officer should be satisfied 
that it is free from any lien or other charge in favor of third parties, or 
should see that the payment is immediately applied to liquidating such 
lien or charge. 

Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. George W. McCrary, 

Secretary of War. 
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The Secretary of War is authorized, under section 3 of the act of June 19, 1878, chap. 
313 (the requirements of the statute being complied with), to draw his warrant in 
favor of James B. Eads to pay for materials furnished, labor done, and expendi- 
tures incurred during the month, without regard to other parties claiming to be bis 
assignees. 

The introduction of the word "assigns" in the acts of March 3, 1875, chap. 134, and 
June 19, 1878, chap. 313, relating to the work undertaken by Mr. Eads (as, e. g., in 
the following clauses of the former act : " to pay to said Eads or to his assigns or 
legal representatives," '* payable to said Eads, his assigns and legal representa- 
tives," ** shall be released and paid to said Eads, his assigns, or legal representatives"; 
and also in the following clauses of the latter act : ** in favor of James B. Eads, his 
assigns, or legal representatives," " in favor of said James B. Eads, his lawful as- 
signs or legal representatives, &c. ), was not intended to withdraw the transfer or 
assignment of claims arising thereunder from the operation of the general law re- 
specting transfers or assignments of claims against the United States, contained in 
section 3477 Rev. Stat. 

Where the word " assigns" occurs in those acts, it is used in a cognate sense with the 
words "legal representatives" with which it is associated. It means assignees in 
law — that is, those upon and in whom the right is devolved and vested by law, such 
as assignees in bankruptcy. 
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The ''relinquishment of all claim to the deferred payment," required by the third sec- 
tion of said act of June 19, 1878, to be filed with the Secretary of War, need be 
given by no one except Mr. Eads himself in order to secure to the United States a 
fall and complete discharge of, or a bar to, so much of the claim as is relinquished. 

Department of Justice, 

October 3, 1878. 

Sir: Yours of August 21 informs me that under section 3 of an act 
approved June 19, 1878, Mr. James B. Eads has applied for your war- 
rant for a certain sum to pay for materials furnished, labor done, and 
expenditures incurred during the month of June, and that certain par- 
ties under the name of the South Pass Jetty Company claim that they 
are assignees of said Eads and entitled to a part of said sum. 

In connection with this statement you inquire whether the require- 
ments of said act as to estimates and other preliminaries being complied 
with, you should draw your warrant in favor of James B. Eads without 
regard to other parties, or whether you should recognize the assignees; 
further, who, or what parties, in the order of sequence, should severally 
or jointly be required to execute the instrument of relinquishment of 
"all claim to the deferred payment" in order to secure to the United 
States a full and complete discharge of, or a bar to, so much of the claim 
as is relinquished by such instrument, the said relinquishment being re- 
quired by the act of June 19, 1878. 

The general rule in regard to transfers or assignments of claims upon 
the United States is found in section 3477 of the Revised Statutes, which 
enacts that " all transfers and assignments made of any claim upon the 
United States, or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the consideration 
therefor, and all powers of attorney, orders, or other authorities for re- 
ceiving payment of any such claim, or of any part or share thereof, shall 
be absolutely null and void, unless they are freely made and executed 
in the presence of at least two attesting witnesses, after the allowance 
of such a claim, the ascertainment of the amount due, and the issuing 
of a warrant for the payment thereof." ♦ * * 

This general provision of law would undoubtedly furnish an answer 
to your inquiries, unless some different provisions controlling it are to 
he found in the statutes in relation to Mr. Eads' contract. These are 
embraced in the fourth and subsequent sections of the act of March 3, 
1875 (18 Stat., 463), and in the act of June 19, 1878. 

By examining the fourth section of the act of 1875 it will be seen that 
it was contemplated that Mr. Eads might associate with him in the con- 
tract with the United States other persons if he so desired. This was 
never done, and it is not understood that the South Pass Jett;y*Oompany 
claim any interest in the contract itself as associates. Their claim is, as 
stated by you, upon the ground that they are his assignees. 

On examining the sections of said act subsequent to the fourth, it will 
be seen that by one of them the amount agreed to be paid is to be paid 
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"to said Eads, or to his assigns or legal representatives^'; and in a 
subsequent clause of the same section, relating to the amount which is 
to be held as security by the United States, interest on the same is 
spoken of as "being payable to said Eads, his assigns, and legal repre- 
sentatives." 

In the- next section which provides for the payment to be made upon 
the channel having been maintained at a depth of 30 feet and a width 
of 350 feet for a period of ten years, the language is " shall be released 
and paid to said Eads, his assigns, or legal representatives." 

The next section which provides for extra expenditures upon the 
work in order to maintain the above depth and width of channel, directs 
the Secretary of War to .pay from the money held by him in pledge " to 
said Eads, or his legal representatives." 

A subsequent section provides for the prosecution of the work in case 
of the disability of Mr. Eads, and enacts that it may be " completed by 
his legal representatives and his associates aforesaid." 

The next subsequent section to the one last quoted provides that the 
Secretary of War shall, as the said Eads and his associates may, from 
time to time, have fulfilled on their part the conditions of the act, "draw 
his warrants upon the Treasurer of the United States in favor of said 
Eads, or his legal representatives, in payment of the aforesaid amounts 
as they respectively become due by the provisions of this act." This it 
will be observed applies to all the payments to be made. 

The last section of the same act, which reserves to the United States 
the right of discharging its obligations to Mr. Eads in money or bonds, 
enacts that such bonds shall issue '' to said Eads or his legal represent- 
atives, in payment at par of the aforesaid warrants of the Secretary 
of War, unless," &c. 

In the act of June 19, 1878, section 2, which provides for the pay- 
ment of $500,000, directs the Secretary of War to draw his warrant 
" in favor of James B. Eads, his assigns, or legal representatives." 

The third section, which provides for a further payment, directs the 
Secretary of War to draw his warrant " in favor of said James B. Eads, 
his lawful assigns, or legal representatives." But the first proviso in 
this section directs the certified statements of the work to be filed by 
" said Eads, or his legal representatives." The second and third pro- 
visos, relating to the relinquishment of the deferred payments, uses 
the phrase " said Eads, his lawful assigns, or legal representatives," the 
third proviso further directing payment "to said Eads, his lawful assigns, 
or legal representatives," and providing that " all other paj^ments to 
said James B. Eads, his lawful assigns or legal representatives, are to 
be made under and in pursuance of the provisions of the hereinbefore 
recited act," which is the act of March 3, 1875. 

It is understood that the argument thgtt these sections control the 
general law in regard to transfers and assignments of claims against 
the United States forms the basis of the contention of those who claim 
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to be assignees of Mr. Eads that tbey have a right to a part of the pay- 
ment to him and to have their assignment considered and passed upon 
before sach payment is made. 

An examination of the various places in which the terms '* Eads, his 
assigns, or legal representatives," and " Eads, or his legal representa- 
tives," are found, satisfactorily shows that Congress used the phrases 
as meaning the same thing, and that it was not its intention by intro- 
ducing the word "assigns" into some of the phrases to change the 
general law upon the subject of assignments. 

This will be quite strikingly seen by observing that the section which 
is the last but one in the act of March 3, 1875, provides for the drawing 
of his warrants by the Secretary of War upon the Treasurer of the 
United States ^' in favor of said Eads, or his legal representatives," 
while the act of June 19, 1878, when it refers to the payments to be 
made under the act of 1875, speaks of them as payments to be made 
to '' James B. Eads, his lawful assigns, or legal representatives." 

It would seem to be quite clear that Congress by the third section of 
the act of 1878 had no intention to change the mode of payment by 
warrants as prescribed in the act of 1875, and that the difference of 
phraseology in the tw^o acts was deemed immaterial. 

If it be considered that some meaning must be attached to the word 
*' assigns" in the phrase " lawfiil assigns or legal representatives " where 
that phrase occurs in the two acts, it is to be understood as used in a 
cognate sense with the words ^'legal representatives" with which it is 
associated, and which in their ordinary sense are synonymous with exec- 
utors or administrators. As thus construed it means not assignees in 
tact or those to whom an assignment has been made by a party holding 
a claim, but assignees in law ; that is, those upon whom the right is de- 
volved by law and in whom it is thus vested, as assignees in baiilv- 
niptcy. 

This is the sense attributed to a similar phrase in regard to claims 
which may be prosecuted before the Court of Claims in the caseof The 
United States v. Gillis (95 U. S. Rep., 407). 

There is no necessary implication from the use of these words in the 
statutes relating to Mr. Eads^ contract of any intentional repeal of the 
general law which Congress has established in regard to the right of 
the Government to deal solely with those persons with w hom it con- 
tracts. Implied repeals are not favored, and the implication cannot be 
made uuless the enactment is so clearly repugnant to the former law that 
a repeal of it is necessarily to be inferred. Where two acts can stand 
together both must be considered to be in force. ( United States v. Gillis^ 
supra.) 

In direct answer to your inquiries, therefore, I state that, the require- 
ments of the acts being complied with, you are authorized to draw your 
warrant in favor of James B. Eads without regard to other parties, and 
that it is not necessary that you should recognize the assignees ; further 
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that no one is required to execute the instrument of relinquishment of 

" all claim to the deferred payment" in order to secure to the United 

States a full and complete discharge of, or a bar to, so much of the claim 

as is relinquished by such instrument except Mr. Eads himself. 

Very respectfully, your obedient servant, 

Ghas. Devens. 
Hon. George W. McCrary, 

Secretary of War, 
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Secfcion 3 of the act of June 18, 1878, chap. 313, does not authorize disbursements there- 
under to pay debts of Mr. Eads contracted previously to the date of the act. 

Departmekt of Justice, 

December 2, 1878. 

Sir : By your letter of October 30 last, it appears that Mr. James B. 
Eads purchased for his purposes as a contractor with the Government 
a dredge-boat in 1877, which was delivered at Port Eads on November 
15 of that year, and is now in his possession and use, and will be here- 
after required tor further use in the prosecution of his contract. Certain 
notes, amounting to $17,000, are about to fall due, which are secured by 
a mortgage given to secure a total debt of $100,000 upon the boat in 
question. Under the mortgage, if the notes are not paid within ten 
days after maturity, the boat can be sold to satisfy the same. 

Such being the facts, you inquire whether, under the third section of 
the act of Congress of June 19, 1878, chap. 313, a disbursement could 
be legally ordered by the Department to satisfy such notes and release 
the boat from such mortgage. 

In reply, I have the honor to say that the section referred to provides 
for the payment of "materials furnished, labor done, and expenditures 
incurred," from and after the passage of the act, in the construction of 
the works for which Mr. Eads is contractor. 

I am of opinion that no justification is found in the section for a dis- 
bursement to pay a debt of Mr. Eads contracted previously to the date 
of the act. The second section of the same statute provides for the 
pjiyment to him of the sum of $500,000, which, it may be reasonably 
supposed, was intended to cover liabilities incurred by Mr. Eads before 
the date of the passage of the act. 

For a more fall statement of the reasons for this view, I respectfully 

refer to my opinion heretofore delivered to the War Department, on 

September 17, 1878. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War, 
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IMPROVEMENT OF SOUTH PASS OF THE MISSISSIPPI. 
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By the use of the words ** through said jetties," or ** through the jetties," in section 9 
of the act of March 3, 1879, chap. 181, Congress did not intend to reduce the limit in 
length of the channel which, under the act of March 3, 1875, chap. 134, it was in- 
cnmbent upon Mr. Eada to construct between the South Pass and the Gulf of Mex- 
ico. Those words refer to the channel embraced in the field of operations at the 
mouth of the pass, but are not meant to limit the length of the channel to that por- 
tion which is included within the walls of the jetties or bounded by either wall. 
This channel still remains a channel from the South Pass to the Gulf of Mexico. 

In considering whether the payments cont-emplated by the act of March 3, 1879, chap. 
181, to be made to Mr. Eads upon his obtaining a channel by the action of the jet- 
ties of a particular depth and width, should be made, the Secretary of War is not 
only to consider whether the channel from the South Pass to the Gulf of Mexico 
complies with the requirements of that act, but also whether the conditions of the 
statute in other respects have been complied with (as, for example, those requiring 
a specific depth, by a certain time, through the shoal at the heaid of the pass). 

Department of Justice, 

April 18, 1879. 

Sib : Your letters of the 5th and 8th instant are before me. Deem- 
ing that the whole subject of the first is covered by the restatement ot 
the inquiries in your second letter, I confine my answer to that. 

Ou March 3, 1875, the act ^'making appropriations for the repair, 
preservation, and completion of certain public works on rivers and har- 
bors, and for other purposes,'' authorized James B. Eads and his asso- 
ciates to create and permanently maintain " a wide and deep channel 
between the South Pass of the Mississippi River and the Gulf of Mexico.'^ 

In an opinion delivered by my predecessor, the Hon. Alphonzo Taft, 
on January 17, 1877, it was held (I think correctly) that the act was 
intended to authorize such works as would create and maintain a wide 
and deep channel between the South Pass of the Mississippi River and 
the Gulf of Mexico. It contained certain enactments intended to pro- 
vide also for a navigable depth of water through the said pass, including 
the shoal at its head. 

In 1878 an act was passed substituting for the payments agreed to be 
made to Mr. Eads by the act of 1875 other payments, but not changing 
the whole amount of the payments to be made for the important work 
which was entered upon. The act of March 3, 1875, is further modified 
by section 9 of the river and harbor act approved March 3, 1879. The 
design of this section is similar. It provides for certain payments to be 
made to Mr. Eads in lieu of the payments provided by the act of 1875, 
but does not change the whole amount of the payments. It in no way 
changes the substitutions made by the act of 1878. 

Unless it clearly appears that such was the intention of the section, 
a construction cannot be given to it which would imply that Congress 
had changed in any manner its principal original design. It is care- 
My enacted that the whole of the act of 1875 (except as the same is ex- 
pressly modified or amended by the section in question, or by other leg- 
456 19 
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islation) is to remain in full force, and have the same effect as if such 
legislation had never been made. 

On examining the act, it will be observed that the only modifications 
expressly made relate to the time of the payments, and the depth and 
width of the channel in a particular locality. 

In, therefore, in(|nirinff whether by the words " through said jetties" or 
*^ through the jetties " Congress intended to reduce the limit in length of 
\ the channel which under the original act of March 3, 1875, it was in- 
cumbent upon Mr. Eads to construct at the South Pass of the Missis- 
sippi, the question whether or not there is revealed by this section an 
intent to change the original design becomes involved. 

The paragraphs to which your inquiry relates are : 

" When a channel shall have been obtained by the action of the jet- 
ties and auxiliary works authorized by said act twenty-five feet in 
depth, and not less than two hundred feet in width at the bottom, 
i through the said jetties, there shall be paid five hundred thousand dol- 
lars." 

'' When a channel shall have been obtained through the jetties twen- 
ty-six feet in depth, and not less than two hundred feet in width at the 
bottom, there shall be paid five hundred thousand dollars." 

When the words " through the jetties " are used in these two para- 
graphs, they are connected with and governed by the words '^by the 
action of the jetties," which apply to a channel contemplated to have 
been made by their action. This channel is the channel between the 
South Pass of the Mississippi Eiver and the Gulf of Mexico, and the 
depth to be obtained is the depth of the channel from the one point to 
'the other. The words "through the jetties" refer to the channel em- 
braced in the field of operations at the inouth of the pass. To limit 
the length of the channel to that portion thereof between the South 
Pass and the Gulf of Mexico which is included within the walls of the 
jetties, or bounded by either wall, would be to invade the contemplated 
design of a channel from the South Pass entirely to the Gnlf of Mex- 
ico. 

In answer, therefore, to your first inquiry, I am of opinion that by the 
words "through the said jetties" or " through the jetties" Congress 
did not intend to reduce the limit in length of the channel which under 
the original act of March 3, 1875, it was incumbent upon Mr. Eads to 
construct at the South Pass of the Mississippi, and that this channel 
still remains a channel from the South Pass to the Gulf of Mexico. 

The answer to your first inquiry embraces an answer to the second. 
The words in question do not furnish any additional criterion in the 
construction of the previous law. 

In view of the letter of the engineer, and other papers which accom- 
panied your communication, I deem it proper in this connection to call 
your attention to the fact that the payments are not to be made to Mr. 
Bads solely upon his obtaining the necessary depth and width of chan- 
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Del at the South Pass and from it to the Gulf of Mexico. It will be ob- 
served that by the original act the Secretary of War, who was author- 
ized to carry into effect its provisions on behalf of the United States, 
was also, when said Eads and his associates should from time to time 
have fulfilled on their part the several foregoing conditions of the act, 
aathorized to draw his warrants, &c., in payment of the amounts prom- 
ised as they respectively became due by the provisions of the act. (Act 
of March 3, 1875, section 13.) 

On examining the fourth section of the same act it will be seen what 
some of the " foregoing conditionn,'' as they are termed in section 13, 
are. This section contains a provision : ^^ Provided further ^ That unless 
the construction of the proposed work shall be substantially com- 
menced within eight mouths from the date of the approval of this act, 
and prosecuted with due diligence, the provisions contained herein in 
relation to the said South Pass shall be null and void : and unless the 
said Eads and his associates shall secure a navigable depth of twenty 
feet of water through said pass within thirty months after the date of 
the approval of this act. Congress may revoke the privileges herein 
granted in relation to the said South Pass, and cancel the obligations 
herein assumed by the United States. And Congress may revoke the 
privileges herein granted in relation to the said South Pass, and cancel 
the obligations herein assumed by the United States, unless the said 
Eads and his associates shall, after securing twenty feet of water, secure 
an additional depth of not less than two feet during each succeeding 
year thereafter, until twenty-six feet shall have been secured 5 and in 
case said Eads and his associates shall fail to comply with the foregoing 
conditions, as to depth of water, and time, for any period of twelve 
months in excess of the time fixed, as aforesaid, then the privileges 
herein granted, and the obligations herein assumed in relation to the 
said South Pass, shall absolutely become absolutely null and void with- 
ont action by Congress.'' 

Those conditions not only provide for the contingency upon which 
Congress may by its action revoke and declare void the contract with 
Eads, but also constitute obligations which he assumes in entering upon 
the work. By the words "through said pass" these conditions apply 
to the channel through the pass properly so called, and to the channel 
through its head, which is brought within the necessary limits of im- 
provement. This channel through the shoal at its head and through 
the pass itself is to have a navigable depth by a certain time of 20 feet, 
and annually thereafter an additional depth of 2 I'eet, until a navigable 
depth of 26 feet is secured. No specific width of channel is required by 
the act, but a navigable width as to depth is clearly implied. (Opinion 
of Attorney-General Taft, dated January 17, 18^7, 15 Opin., 183.) 

In considering, therefore, whether the payments contemplated by the 
act of March 3, 1879, to be made to Mr. Eads upon his obtaining a 
channel by the action of jetties of a particular depth and width, should 
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be made, the Secretary of War is not only to consider whether the chan- 
nel from the South Pass to the Gulf of Mexico complies with the require- 
ments of the act, but also whether the conditions of the act in other 
respects have been complied with. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 
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Though the terms of the proviso to section 4 of the act of March 3,' 1875, chap. 134, are 
in the nature of conditions, which must be performed by Mr. Eads before he is en- 
titled to receive the payments provided in other portions of the act when the several 
depths and widths of channel there specified shall have been obtained, yet if, when 
demand for any such payment is made, alf the conditions then required to be per- 
formed by him have been performed, he is entitled to the payment, notwithstanding 
other conditions remain to be complied with by him in the future. 

The following facts being assumed, viz, that on April 7, 1879, a channel was obtained 
by Mr. Eads at ihe mouth of the South Pass, between the deep water of the pass 
and the deep water of the Gulf of Mexico, 25 feet deep, and not less than 230 feet 
wide at the bottom, and that a channel existed through the pass including the shoal 
at its head 22 feet deep and of a navigable width : Held that Mr. Eads is entitled 
to the payment of ^500,000 provided by section 9 of the amendatory act of March 3, 
1879, chap. 181, "when a channel shall have been obtained by the action of the 
jetties, &c., 25 feet in depth, and not less than 200 feet in width at the bottom, 
through said jetties"; the condition in the proviso aforesaid not requiring that he 
shall have obtained, up to that time, through the pass and over the shoal, a greater 
depth than 22 feet, with a navigable width. 

A "navigable width," as contemplated by said act of March 3, 1875, is a depth suffi- 
ciently wide to permit vessels, moved either by sails or steam, to pass each ot^er in 
the channel formed through the pass and the shoal at its head. 

Department of Justice, 

May 17, 1879. 

Sir : Your letter of the 15th instant submits to me certain questions 
arising under the act of March 3, 1875, and acts amendatory thereof, 
concerning the construction of jetties and other works at the South Pass 
of the Mississippi Eiver, and informs me that Oapt. James B. Eads now 
applies to you for the payment of the $500,000 to which he claims to be 
entitled under section 9 of the act of March 3, 1879, '^when a channel 
shall have been obtained by the action of the jetties and auxiliary works 
authorized by said act 25 feet in depth and not less than 200 feet in 
width at the bottom, through said jetties." 

The engineer reports : 

" That a channel .existed on the 7th of April, 1879, at the mouth of 
South Pass, 25 feet deep, and in no place less than 230 feet wide at the 
bottom, between the deep water of the pass and the deep water of the 
Gulf of Mexico. 

■ 

"Also, that on the 11th of April, 1879, there was at the head of South 
Pass a channel sufficiently wide for navigation, having at least a depth 
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of 24 feet, and that the 23 feet channel at the same place had nowhere 
less width than 125 feet." 

My attention is directed to the following inquiries: 

"1. Assuming that Mr. Eads had obtained a channel 25 feet deep 
and not less than 230 feet wide at the bottom through the South Pass, 
but not through the shoal at the head of the pass, is he entitled to the 
payment claimed? 

"2. Must all the conditions set forth in the proviso to section 4 of the 
act of March 3, 1875, be complied with before Mr. Eads can receive the 
payments provided in other portions of the act for obtaining the several 
depths and widths of channel specified f 

"3. What, is the meaning of the words 'a navigable depth' in said 
proviso, and does the law furnish any rule for determining the width of 
such a channel as is intended to be required by said proviso T' 

Perhaps these questions can be more definitely answered together, 
rather than in the precise order in which you have stated them. 

It has been heretofore held that the terms of the proviso to section 4 of 
the act of March 3, 1875, were in the nature of conditions to be complied 
with by Mr. Eads before he would be entitled to receive the payments 
provided in other portions of the act when the several depths and widths 
of channel specified had been obtained. But it cannot be held that Mr. 
Eads is bound to the performance of these conditions, except just so far 
as be is required to perform them up to the time when he makes his 
demand for payment. If, when that demand is made, all th^ conditions 
then required to be performed have actually been performed, he is en- 
titled to the payment although other (ionditions yet remain to be com- 
plied with by him in the future. 

The act of March 3, 1875, provided for the creation and maintenance, 
by means of jetties, of a wide and deep channel between the South Pass 
of the Mississippi Ei ver and the Gulf of Mexico. One of the conditions 
of this act, necessary to make the deep channel from the South Pass to 
the Gulf available, was that a navigable depth of water should be pro- 
vided through the pass. It has been held (both by my predecessor and 
myself) that the conditions which apply to providing a navigable depth 
of water through the pass apply to the channel through or over the shoal 
at the head of the pass, and that this was within the proper limits of the 
improvement. 

Mr. Eads has obtained a channel of the depth and width required 
between the deep water of the South Pass and the deep water of the 
Gulf of Mexico ; and, further, he has obtained a channel .25 feet deep and 
not less than 200 feet wide at the bottom through the South Pass ; but 
it does not appear that this depth has been obtained through the shoal 
at the head of the pass. 

It becomes necessary to inquire what Mr. Eads's duty is at this time 
in regard to obtaining a channel through that shoal. 

By the proviso he was to obtain a navigable depth of 20 feet of water 
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through the pass (which, as I have said, incliides the shoal at the 
head of the pass) within thirty months aftey the approval of the act — 
March 3, 1875. Therefore, on September 3, 1877, he was to have 20 feet 
of water of navigable depth. He was also to obtain ail additional depth 
of not less than 2 feet during each succeeding year thereafter until a 
depth of 26 feet should have been secured. Therefore, on September 3, 
1878, he was to have a depth of 22 feet, but he was not required to have 
a depth of 24 feet until next September. 

If he ha« secured a navigable depth of 22 feet through the pass (in- 
cluding the shoal at its head), he is now entitled to the payment in ques- 
tion. 

" What is the meaning of the words ' navigable depth"'? is a question 
partly of law and partly of fact. It is a depth sufficiently wide to ad- 
mit of safe navigation. 

In considering what was intended to be provided for, the whole char- 
acter of the structure contemplated is to be examined. This shows 
that a channel of considerable width, in which necessarily vessels could 
pass each other as they ascended and descended the river, was contem- 
plated; and this navigation is not limited to any particular class of 
vessels — as, for instance, those propelled only by steam. The legal 
meaning of the term *' navigable depth" is a depth sufficiently wide, 
therefore, to be navigated by vessels, either moved by sails or steam, 
and to peimit them to pass each other in the channel formed through 
the pass and the shoal at its head. How wide such a channel should be 
I am not competent to state, and it is a question of fact for the deter- 
mination of the engineers, in connection with well-known facts in ref- 
erence to the navigation of vessels, and also in connection with the 
present state of the legislation which makes the ultimate width of the 
channel from the South Pass to the Gulf 200 feet. In vi«w of these con- 
siderations they must decide whether there exists through the shoal 
at the head of said pass a channel of the navigable depth, at the present 
time, of 22 feet. 

In answer to the principal inquiry suggested by your letter I would 
say that, assuming that the channel exists at the moq,th of the South 
Pass, 25 feet deep and not less than 230 feet wide in any place at the 
bottom, between the deep water of the pass and the deep water of the 
Gulf of Mexico, and that a channel exists through the pass and the 
shoal at its head of 22 feet in depth, and of a navigable depth as I 
have endeavored to define it, Captain Eads is entitled to the payment 
of the $500,000. 

Very respectfully, your obedient servant, 

Chas. Devens. 

Hon. George W. McCrary, 

Secretary of War. 
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Upon consideration of tli« provisions of the acts of March 3, I'CS, chap. 134, June 
19, 1878, chap. 313, and March 3, 1879, chap. 181, and assuming that the conditions 
in the proviso to section 4 of the act of 1875 relating to the pass itself and the shoal 
at its head had been complied with on April 7, 1879, and that on that day a depth 
of 25 feet with a width of 200 feet had been obtained in the channel between the 
jetties at the month of the pass: ffeld that Mr. Eads is entitled to the payment of 
$500,000 under section 9 of the act of 1879, notwithstanding that the width of the 
channel has since been diminished. 

DEPARTMENT OF JUSTICE, 

May 24, 1879. 

Sir: In conversation yesterday you submitted to me an inquiry aris- 
ing upon the following state of facts : 

Assuming that it appeared to you that on the 7th day of April last 
Captain Eads had complied with all the conditions of the act so far as 
relates to maintaining a channel through the South Pass and the shoal 
at its head, and, further, had obtained in the channelfrom the South 
Pass to the Gulf of Mexico a depth of 25 feet and a width of not less 
than 200 feet, is he now entitled to the payment of $500,000 contem- 
plated by the act of March 3, 1879, which provides that ''When a chan- 
nel shall have been obtained by the action of the jetties and auxiliary 
works authorized by said act twenty-five feet in depth, and not less 
than two hundred feet in width at the bottom, through the said jetties, 
there shall be paid five hundred thousand dollars'' — the further fa<3t now 
appearing that since the 7th day of April the channel from the South 
Pass to the Gulf of Mexico has been reduced in width by the action of 
the current, from over 200 feet (namely 230 feet) to 140 feet, in certain 
points, still retaining, however, through this width, the depth of 25 
feet. 

The original act contained four provisions for payments on obtaining 
certain depths and widths of channel, which were to be accompanied 
by additional paj^ments for maintaining such channels for a year ; thus, 
upon obtaining channels of 24, 26, and 28 feet, of the width required by 
the act, Mr. Eads was to receive the sum of $500,000; and upon main- 
taining each of these depths for a year he was to receive the additional 
sum of $250,000; on obtaining the depth of 30 feet, &c., he was to re- 
ceive the sum of $500,000 ; and, on maintaining it for a year, the addi- 
tional sum of $500,000. All the additional sums for maintaining the 
depths, &c., were to be paid with interest. 

The act of June 19, 1878, provided for the payment of $500,000 to Mr. 
Eads upon his "relinquishment of all claim to the payment of $500,000 
provided by the hereinbefore-recited act to be paid when a channel of 
24 feet in depth and not less than 250 feet in width shall have been ob- 
tained.'' The third section of the same act authorizes a further pay- 
ment to Mr. Eads, in the aggregate not to exceed the sum of $500,000, 
to be paid monthly "for materials furnished, labor done, and expendi- 
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tnres iDCurred, from and after the passage of this act, in the construc- 
tion of said works.'' The same section provided that Mr. Eads is to re- 
linquish all claim to the deferred payment of $250,000 provided for in 
the act of March 3, 1875, which was to be paid for maintaining for 
twelve months a channel of 24 feet in depth, &c.; and, further, that 
from time to time Mr. Eads was to relinquish, as monthly installments 
of the remaining $250,000 were paid, like amounts, which were to be 
deducted from the $500,000 provided for by the act of March 3, 1875, 
when a channel 26 feet in depth, &c., should have been obtained. 

The eifect of these provisions was, therefore, to Substitute for the pay- 
ment to be made according to the original act on obtaining the depth 
of 24 feet, &c., a payment in advance of $500,000; and a further pay- 
ment of $500,000 for materials furnished, &c., which was to be compen- 
sated for by the deferred payment of $250,000 due upon maintaining 
the depth of 24 feet, and one-half of the payment of $500,000 due upon 
obtaining the depth of 26 feet. 

This being the state of the law, the act of March 3, 1879, provided for 
a system of payments to be made in lieu of the payments before pro- 
vided for. This latter system was as follows: $750,000 were to be im- 
mediately paid to. Mr. Eads. When a channel was obtained 25 feet in 
depth, &c., $500,000 were to be paid ; when it shall have obtained 26 
feet, &c., an additional $500,000 were to be paid; and when a channel 
30 feet in depth, without regard to width, had been obtained through 
the jetties, there was to be paid $500,000. 

By these changes, Mr. Eads was to receive the same sum that was 
provided for in the original act ; but he was to receive it on different 
terms ; and it will be observed that the deferred payments of the origi- 
nal act which related to his maintaining the depths of 24, 26, 28, and 30 
feet respectively were absorbed by the various payments directed to be 
made by the acts of June 19, 1878, and March 3, 1879. The deferred 
payment upon obtaining 24 feet having been otherwise provided for by 
the act of June 19, 1878, and the remaining three deferred payments 
upon obtaining 26, 28, and 30 feet respectively being absorbed by the 
payments provided for by the act of March 3, 1879. 

The act of March 3, 1879, is explicit in its statement that nothing 
therein contained is to affect or repeal in any way the prQvisions of the 
act of June 19, 1878. While it cannot be doubted that Congress has 
constantly kept in view the intent expressed in the original act, namely, 
that of authorizing "Mr. Eads and his associates to create and perma- 
nently maintain a wide and deep channel between the South Pass and 
the Gulf," these alterations remove from the act the provisions for pay- 
ments which were to be deferred in order to secure the maintenance of 
the channel at particular depths. They leave the security for the 
maintenance of the channel to other provisions of the act which it may 
be fairly deemed Congress considered sufficient for the purpose. The 
original act contemplated that Mr. Eads was to receive the sum of 
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$5,250,000 for his work. It provided for payments in the manner I 
have adverted to, upon obtaining and maintaining specified depths and 
widths of channel. Bat these payments only cover $4,250,000. The 
original act provided that when a channel 30 feet in depth and 350 feet 
in width (which was the original width contemplated) shall have been 
obtained by the effect of the said jetties and auxiliary works, the remain- 
ing $1,000,000 shall have been deemed earned by the said Eads and his 
associates ; and said amount shall remain as security in the possession 
of the United States for the purpose therein set forth. Those purposes 
were, that when the channel at its full width and depth should have 
been maintained for ten years, Eads should receive the sum of half of 
$1,000,000, and when the same depth and width should have been main- 
tained ten additional years, he should receive the remaining half of the 
same $1,000,000. 

The same act contemplated that after the full completion in width 
and depth, Mr. Eads and his associates should also receive $100,000 per 
annum in equal quarterly payments so long as the channel should be 
maintained for a period of twenty years from that date at the ultimate 
depth and width. 

In relinquishing the deferred payments above adverted to upon ob- 
taining the specified depths, it is to be observed that the United States 
still retains as security for the maintenance of this work by Mr. Eads 
the sum of $1,000,000, and the further sum of $100,000 per year for 
twenty years, which the United States agrees to pay provided the chan- 
nel is maintained. 

An examination and comparison of these acts, which are perhaps 
complicated rather from the number and variety of the payments than 
from any legal difficulties, leads me to the conclusion that Mr. Ea^ds is 
now entitled to the payments provided for by the act on obtaining the 
specified depths and widths, even if after obtaining them there should 
by accident or otherwise be a filling up of the channel which should 
reduce the width, provided of course that the conditions which relate 
to the pass itself and the shoal at its head are at the same time com- 
plied with. 

This opinion is fortified by the character of the act. Unless Mr. Eads 
goes forward and obtains the greater depth which he is required to ob- 
tain he can receive no more money. When he obtains the ultimate 
depth, &c., of 30 feet, although he will be entitled to receive all that ia 
then contemplated to be paid for obtaining such depth and width, yet 
he will still find himself under the necessity of maintaining the same 
depth and width if he would establish his claim to the payment of 
$100,000 annually for a period of twenty years, and the sum of $1,000,000 
which is to be paid in two installments of half a million each, upon the 
maintenance for ten and twenty years respectively of the channel, 
together with the interest upon this million. 

In answer, then, to your oral inquiry, I have to say that, assuming 
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that the conditions relating to the pass itself and the shoal at its head 
had been complied with on the 7th day of April last, and that Mr. Eads 
on that day had obtained a depth of 25 feet in the channel between the 
South Pass and the Gulf, with a width of 200 feet in the same channel, 
he is entitled to the payment of $500,000, notwithstanding that since 
that date the width of the channel has been diminished. 
Very truly, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 
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The provisions of the act of March 3, 1875, chap. 134, and of the amendatory acts of 
June 19, 1878, chap. 313, and March 3, 1879, chap. 181, in so far as they relate to the 
payments to Mr. Eads, restated ; and held that (upon the assumption that he' has 
obtained a channel of 26 feet in depth and 200 feet in width from the deep water of 
the South Pass to the deep water of the Gulf of Mexico, including the requisite 
depth through the pass and over the shoal at its head, and has complied in all other 
respects with his contract) he is entitled to receive the sum of $500,000, under the 
provisions of the said act of March 3, 1879. 

Department of Justice, 

June 28, 1879. 

Sir : Yesterday you orally inquired of me whether Captain Eads is 
•entitled to $500,000 or only $250,000, ujion obtaining a channel 26 feet 
■deep and 200 feet wide through the South Pass of the Mississippi Eiver 
to the Golf of Mexico (including the requisite depth in the pass and 
•over the shoal at the head of the pass) ; or, to state your question in 
another form, whether the sum of $250,000, heretofore advanced to 
him, being one-half of the sum to be paid under the act of March 3, 
1875, for a channel 26 feet deep and 300 feet wide, is to be deducted 
from the payment for a channel 26 feet deep and 200 feet wide pro- 
vided for by the act of March 3, 1879. 

Your question assumes, of course, that in other respects Captain Bads 
has complied with his contract — that is, in maintaining the depth and 
width through the South Pass itself and the shoal at its head, which he 
is bound at this time to maintain — and relates only to the amount of 
payment now to be made upon his having obtained a channel 26 feet 
deep and 200 feet wide. 

It is necessary for me to recapitulate briefly the provisions of the 
several acts bearing upon this subject, confining myself to them so far 
as they relate to payments to Mr. Eads. This I will do substantially in 
the terms of my letter to you of May 24, 1879. 

The original act of March 3, 1875, contained six provisions for pay- 
ments on obtaining certain depths and widths of channel, four of which 
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were accomtpariiied by additional payments for maintaining such chan- 
nels for a year. Thus, on obtaining a channel of 20 feet in depth, of 
the prescribed width, Mr. E ads was to receive $51)0,000 ; on obtaining a 
channel of 22 feet in depth, and the appropriate width, he was to re- 
ceive $500,000 ; upon obtaining channels of 24, 26, and 28 feet in depth, 
of the width required by the act, he was to receive the sum of $500,000 
for each, and upon maintaining them for a year he was to receive the 
additional sum of $250,000 for each ; and on obtaining a depth of 30 
feet, &c., he was to receive the sum of $500,000, and $500,000 additional 
for maintaining the same for a year. All the additional sums for main- 
taining depths, &c., were to be paid with interest. 

The act of June 19, 1878, provided for the payment of $500,000 to 
Mr. Eads, upon his "relinquishment of all claim to the payment of 
$500,000 provided by the hereinbefore recited act to be paid when a 
channel 24 feet in depth and not less than 250 feet in width shall have 
been obtained." 

The third section of the same act authorized a farther payment to Mr. 
Eads, in the aggregate not to exceed the sum of $500,000, to be paid 
monthly, "for materials furnished, labor done, and expenditures incurred, 
from and after the passage of this act, in the construction of said works." 
It also provided that Mr. Eads was to relinquish all claim to the de- 
ferred payment of $250,000 provided for in the act of March 3, 1875, 
which was to be paid for maintaining for twelve months a channel of 
24 feet in depth, &c.; and, farther, that from time to time he was to re- 
linquish, as monthly installments of the remaining $250,000 were paid, 
like amounts, which were to be deducted from the $500,000 provided 
for by the act of March 3, 1875, when a channel 26 feet in depth, &c., 
should have been obtained. 

Theeffect of these provisions was, therefore, to substitute for the pay- 
ment to be made according to the original act on obtaining the depth 
of 24 feet, &c., a payment in advance of $500,000, and a further pay- 
ment of $500,000 for materials furnished, &c., which was to be compen- 
sated for by the referred payment of $250,000 due upon maintaining 
the depth of 24 feet, and one-half of the payment of $500,000 due upon 
obtaining the depth of 26 feet. This being the state of the law, the act 
of March 3, 1879, provided for a system of payments to be made in lieu 
of the payments before provided for. From the nature of the case this 
provision could only affect the payments under the laws of March 3, 
1875, and June 19, 1878, when construed together, which were yet to be 
made. This act of March 3, 1879, is explicit in the statement that noth- 
ing in it is to be construed as repealing, or in any wise affecting, the 
provisions of the amendatory act of Jane 19, 1878, and that the whole 
of the act of March 3, 1875, shall be and remain in full force and effect, 
except so far' as it is amended by this act or as previously amended by 
any other act. The first two payments of $500,000 each contemplated 
by the original act of March 3, 1875, had been made. By the express 
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terms of the act of March 3, 1879, the two payments of $500,000 each 
contemplated by the act of June 19, 1878, were to be made if they had 
not already been made. Whether or not they had actually been made 
at the time of the passage of the act, I am not informed, nor is it im- 
portant. 

This state of legislation shows clearly that the act of March 3, 1879, 
was intended to operate only upon those payments which were to fol- 
low the payments provided for by the act of June 19, 1878. Those pay- 
ments are : $250,000 upon obtaining a depth of channel of 26 feet and a 
width of 300 feet, and $250,000 additional upon maintaining the same 
for a year; $500,000 upon obtaining a channel 28 feet deep and 350 
feet wide, and the additional sum of $250,000 upon maintaining the 
same for a year ; $500,000 upon obtaining a depth of 30 feet with a width 
of 350 feet, and $500,000 additional upon maintaining the same for a 
year ; in all, $2,250,000. 

The new system of payments provided for by the act of March 3, 1879,^ 
contemplate an immediate payment of $750,000; upon Mr. Eads obtain- 
ing a depth of 25 feet with a width of 200 feet, a payment of $500,000 ; 
at a depth of 26 feet and a width of 200 feet, $500,000 ; at a depth of 
30 feet, without regard to width, $500,000 ; in all, $2,250,000. 

The important change made in favor of Mr. Eads by the passage of 
the act of March 3, 1879, is not in the amount of the payments. The 
total amount contemplated by the original act of March 3, 1875, by the 
act of June 19, 1878, and by the act of March 3, 1879, is the same ; but he 
obtained by the latter act the important advantage of having an imme- 
diate payment of $750,000, a payment of $500,000 upon obtaining a 
depth of 25 feet and a width of 200 feet, $500,000 on obtaining a depth of 
26 feet and a width of 200 feet, and $500,000 on obtaining a channel 30 
feet deep without regard to width. The great advantage is obvious ; and 
there will remain yet to be paid to Mr. Eads only the sum of $500,000 under 
the law as it now stands, after he shall have been paid for the 26 feet 
channel — the sum due upon the completion of the work. He, however, 
is still entitled, of course, to the $100,000 a year and the million dollars 
provided for in the original act for maintaining the 30-foot channel for 
twenty years. The act of March 3, 1879, provides that payment thereof 
shall be made at the times and in the manner specified in the original 
act. 

While the act of March 3, 1879, is explicit in its statement that nothing 
therein contained is to affect or repeal in any way the provisions of 
the act of June 19, 1878, and while the act of June 19, 1878, does con- 
template that the sum of $250,000 is to be deducted from the payment 
to be made upon obtaining a depth of 26 feet, yet when an entirely new 
system of payments is adopted, which, in the aggregate, equals the bal- 
ance of the payments, omitting that $250,000, it must be deemed that 
that provision has now no payment to operate upon, or which can be 
affected by it, the whole of the payments provided in the act of March 
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3, 1879, diflferiiig both in amounts and character froin those contemplated 
when the act of June 19, 1878, was passed, and those which were con- 
templated under the act of March 3, 1875, when the act of 1878 was 
passed. 

Were the construction otherwise, the compensation of Mr. Eads would 
be reduced by the sum of $250,000 from that contemplated by both the 
preceding acts. Every portion of the act goes to show that such a con- 
struction would be inadmissible. 

In direct answer, therefore, to your inquiry, I would reply that, assum- 
ing Mr. Eads to have obtained a channel of 26 feet in depth and 200 
feet in width through the South Pass of the Mississippi Eiver to the 
deep water of the Gulf of Mexico, including the requisite depth in the 
pass and over the shoal at the head of the pass, and to have complied 
in all other respects with his contract, I am of opinion that he is enti- 
tled to receive tbe Sum of $500,000. 

On examining the papers handed to me by you, I observe a letter from 

the Chief of Engineers, in which he withdraws the opinion heretofore 

expressed by him that Mr. Eads should receive only $250,000. 

Very respectfully, your obedient servant, 

Chas. Devens. 
Hon. George W. McCrary, 

Secretary of War. 
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[Volnme 16, pages 392-396.] 

Whether or not the use of dredge-boats is appropriate and allowable as an ^^ auxiliary" 
for the maintenance of the channel through the jetties at the South Pass of the Mis- 
sissippi is a matter for the Secretary of War to determine upon the information and 
opinion of the officers of the Engineer Corps. 

The words "quarterly" and ** annual" in the act of March 3, 1875, chap. 134, in their 
application to the payments to Mr. Eads for maintenance of the channel (after its 
completion) through the South Pass, have reference to the tiraq during, which the 
completed channel is maintained, excluding from the computation of such time all 
periods of failure to maintain the channel. 

Accordingly, where a quarter (three calendar months); commencing from and after 
the completion of the channel, had expired on October 9, 1879, during which period 
the channel was maintained as required by the statute, with the exception of twenty 
days of failure : Held that the quarterly payment provided for by said act was not 
demandable until October 28, 1^9 ; when (if in the meantime the channel was main^ 
tained, but not otherwise) such payment became due. 

Department of Justice, 

November 12, 1879. 
Sir: I have carefully read your commuuicatiou of the 7th instant, 
and, in connection therewith, the argument of the counsel of Mr. Eads. 
All the inquiries relate to the law, including amendatory acts, which 
authorizes Captain Eads and his associates on certain conditions " to 
construct such permanent and sufl&cient jetties, and such auxiliary 
works, as are necessary to create and permanently maintain * * * 
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a wide and deep channel between the South Pass of the Mississippi 
River and the Gulf of Mexico," and which, on compliance with the con- 
ditions set forth, obligate the United States to pay said Eads or his legal 
representatives certain sums of money. 

The first inquiry is as follows : Does the law allow the use of dredge- 
boats in the ^^maintenance by said Eads and his associates of a channel 
through said jetties," or does it require that the channel shall be "main- 
tained by said Eads and his associates by the effect of said jetties and 
auxiliary works" without the use of dredge-boats? 

The question whether under the law dredging is permissible as aux- 
iliary to the general plan of Captain Eads, which was that of obtaining 
and maintaining by the use of jetties, or artificial walls, a navigable 
channel, has been heretofore considered by the War Department in con- 
nection with the inquiry whether the channel might be obtained by the 
use of such aid 5 and it was held by the Secretary of War, in conformity 
with the report of two distinguished officers of the Engineer Corps, 
that such aid might properly be used by Captain Eads, and that its 
use would not deprive him of the compensation to which he would other- 
wise be entitled under the acts of Congress. 

1 have no reason to question the correctness of this decison ; and it 
seems to me that the principle established by it leaves the inquiry as 
to the use of dredge-boats in maintaining the channel which has been 
created one of administration only. The channel is to be maintained 
. " by the effect of said jetties and auxiliary works." If the use, there- 
fore, of dredge-boats is strictly "auxiliary,^' while the general plan of 
the proposed improvement of Captain Eads is preserved, such use should 
not prevent him from receiving his compensation. 

On reference to the report of the special commission, of date January 
13, 1875, included in the report of the Chief of Engineers (Report of 
Secretary of War, vol. 2, part 1, 1875r-'76), it will be seen that the use 
of dredge-boats as an auxiliary was contemplated. I refer also to the 
report of Generals Barnard and Wright. (Ex. Doc, H. R., ]S"o. 37, 
Forty-fifth Congress, second session.) 

It would seem, from an examination of the various reports upon this 
subject, that it was contemplated that in order to preserve the channel 
which would be obtained extensions of the jetties themselves might 
from time to time become necessary during the period m which Captain 
Eads was to maintain the channel. 

It is therefore a question whether or not the use of dredge-boats in 
this connection was appropriate as an auxiliary in the plan of Captain 
Eads as adopted by Congress in the acts authorizing the improvement 
of the Mississippi River. This question is one which the Secretary of 
War will of course determine upon the information. and opinion of the 
o^lficers of the Engineers Corps. In such determination I can render 
him no assistance. 
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The secoud, third, an^ fourth questions (which may be conveuieiitly 
considered together) are as follows : 

2. Under the circumstances stated in the engineer's certificate of Octo- 
ber 15, 1879, herewith, are the legal conditions in reference to mainte- 
nance of the specific channel so far complied with as to legally deserve 
a quarterly payment for maintenance of the channel? 

3 What is the meaning of the law wherein it says the hundred thou- 
sand dollars "shall be paid in equal quarterly payments during each 
and every year," and wherein it further says, provided that " no part of 
such anrnual compensation shall be paid for any period of time during 
which the channel of said pass shall be less" than the required depths 
and widths f 

4. In the event that the maximum channel required by law has not 
been maintained during the twenty days specified in Captain Brown'* 
report, can payment be made for maintenance during the remainder of 
the quarter f 

The report of the engineers shows that there was a period of twenty 
days during the then current quarter when the required depths and 
widths of channel were not maintained. It is conceded by the counsel 
for Captain Eads that for that period he is not entitled to receive the 
quarterly compensation provided for by the act. But his contention is 
that he is entitled to receive at the end of the quarter such compensa- 
tion, deducting therefrom the proportion which twenty days bears to the 
whole. 

One proviso in relation to payments for maintaining the channel is as 
follows: 

^^ Provided, however j That no part of such annual compensation shall 
be paid for any period of time during which the channel of said pass 
shaU be less than thirty feet in depth and three hundred and fifty feet 
in width, as hereinbefore specified," 

The depths and widths have been changed by subsequent acts; but 
any inquiry growing out of such change is not relevant to our present 
examination. 

On examining a subsequent section, which provides for payment of 

expenditures in excess of annual payments where Captain Eads shall 

make satisfactory proof that such expenditures have been made, is 
found this clause: "And such payments shall be made from the five 

hundred thousand dollars to be released at the end of ten years before 

any payment shall be made from the fiv^e hundred thousand dollars to 

be released at the end of twenty years; and if any failure to maintain 

said channel of thirty feet in depth and three hundred and fifty feet in 

width shall occur, the date for releasing the said money held in pledge 

shall be postponed for an equal period of time, and the compensation for 

maintaining said channel shall cease until said depth and width shall he 

again restored, the maintenance of a channel of thirty feet in depth and 

three hundred and fifty feet in width for twenty years, exclusive of all such 

periods of failure, being intended by this act^ 
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It will be observed that the plan for compensatiou to Mr. Eads for 
maiatainiug the channel was by a system of quarterly and annual pay- 
ments for a period of ten years, when a certain sum of $500,000 was to 
be released to him, and subsequently, upon the maintenance by him of 
the channel for an additional period of ten years, he receiving certain 
quarterly and annual payments, at the end of that time another $500,000 
was to be released to him. The sum of a million dollars was thus, as it 
were, kept in pledge by the United States for the performance by Cap- 
tain Eads of his full contract, which was to maintain, as well as obtain, 
the channel proposed by the act. On examining these provisions to- 
gether, the plan is shown to be one in which the ten years was not to be 
held to have expired by the expiration of ten calendar years from the 
time of obtaining the channel. When, therefore, the meaning of quar- 
terly and annual payments is to be considered, it is to have reference to 
the periods during which the channel is maintained. If there is a period 
in any quarter, or iu auy year, during which the channel is not main- 
tained, that period is not only to be deducted in the quarterly or annual 
payment, but the quarterly or annual payment is to be postponed by 
reason of such non-maintenance. In this mode the expiration of the ten 
years is necessarily postponed by a time equal to those periods during 
which the channel is not maintained, and Captain Eads is not only sub- 
iect to the deduction (which it is agreed by his counsel ought properly 
to be made) of the time during which the channel is jaot maintained, but 
also to a corresponding postponement of his payments. 

To apply this principle (which an examination of the whole act, as 
well as of the provisions to which I have been particularly referred, 
s.itisfles me is correct) in the present case: As there were twenty days 
during a quarter when the channel was not maintained, the time when 
Captain Eads is to receive the quarterly payment is to be postponed for 
twenty days. He will then receive a full quarterly payment, '^o de- 
duction will be made excepting that which is involved in the fact that 
he receives no money for the time when the channel was not maintained. 
His quarterly payment would have become due on October 8, 1879, but 
during twenty days he was entitled to no payment. The payment must 
therefore be postponed until the 28th of October, when, if he shall then 
have maintained the channel for a quarter, exclusive of the periods of 
failure, he will then be entitled to the quarterly payment. 

The words "quarterly" and ''annual," in their application to the pay- 
ments, are thus construed with relation to the time during which the 
channel is maintained; and such construction is clearly necessary in 
order to meet the exigency of that portion of the statute which requires 
the release of the nioney held in pledge to be postponed for a period of 
time equal to that during which the requisite depths and widths were 
not maintained. 

Yery respectfully, your obedient servant, 

Chas. Devens. 
Hon. GEORaE W. McCrary, 

Secretary of War, 
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IMPROVEMENT OF SOUTH PASS OF THE MISSISSIPPI. 

I Yoltmie 16, pages 420-424.] 

Capt. James B. Eads is not entitled to interest on the one million dollars retained 
by the United States (under the provisions of the act of March 3, 1875, chap. 134) 
as security for the maintenance of the completed channel of the required width 
and depth through the South Pass of the Mississippi, for any period of time' occur- 
ring after the completion of the channel during which he has failed to maintain the 
channel. Every such period of failure must be excluded in compvting the annual 
interest payable on said million dollars, just as the same is to be excluded from the 
quarterly or annual payments provided for. 

DEPART2HENT OF JUSTICE, 

January 20, 1880. 

Sir : Your letter of the 13th instant submits to me an inquiry as to 
the proper construction of the act of Congress approved March 3, 1875 
(18 Stat., 464), and amendatory acts, in reference to the time for which 
Capt. James B. Eads is entitled to interest on one million of dollars, 
which amount remains " as security in the possession of the United 
States ; " the demand for payment of the first installment of interest 
having been made, and the inquirj^ being whether interest is allowable 
to Captain Eads for all the time from July 8, 1879, continuously, ac- 
cording to the time of the calendar year, or, if not for that time, then 
for what time should it be paid? 

Your letter does not state in terms that for a i)ortion of the time sub- 
sequent to July 8, 1879, the channel constructed by Captain Eads was 
not in fact maintained 5 but I understand such to be the case, and your 
inquiry, therefore, to present the question whether Captain Eads is en- 
titled to interest for such periods of tinje, if any, as shall occur after the 
original completion of the channel during which it shall not be main- 
tained by him. 

It is a part of the contract of Captain Eads with the United States 
that the channel constructed shall, when completed, be maintained for 
the period of twenty years. To assure the performance of this part of 
his undertaking is the purpose of the above-mentioned security held by 
the United States. For this service he is entitled to receive annual 
compensation at the rate of $100,000. But it is provided, " if any fail- 
ure to maintain said channel of thirty feet in depth and three hundred 
and fifty feet in width shall occur, the date for releasing the said money 
held in pledge shall be postponed for an equal period of time, and the 
compensation for maintaining said channel shall cease until said depth 
and width shall be again restored, the maintenance of a channel of thirty 
feet in depth and three hundredand fifty feet in width for twenty years, 
exclusive of all such periods of failure, being intended by this act.'' 

The depths and widths required by the original act differ from those 
required by the amendatory acts; but this point is not important here. 

In a former opinion it was held by me that annual compensation could 
not be paid for periods during which the channel was not maintained, 
456 ^20 
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aud that the times of those payments (which were termed quarterly) 
were necessarily postponed when sach periods of failure occurred, so as 
to exclude such periods from the quarterly and annual payments pro- 
vided for. With this opinion I remain satisfied, and now assume it to 
be correct. The reasons for the conclusion I then reached, and the quo- 
tations from the acts to support the same, I da not think it necessary 
to here restate. 

The question now presented is whether (even assuming the opinion 
referred to to be correct) interest is still to be paid upon the sum de- 
tained by the United States during such periods of failure, or whether 
these payments, like the payments of annual compensation, are to be 
postponed so as to exclude such periods. 

The provision for the payment of interest is to be found in the follow- 
ing clause of the original act : 

" When a channel thirty feet in depth and three hundred and fifty 
feet in width shall have been obtained by the effect of said jetties aud 
auxiliary works aforesaid, the remaining one million dollars shall be 
deemed as having been earned by said Eads and associates ; but said 
amount shall remain as security in the possession of the United States 
for the purposes hereinafter set forth, interest at five per centum per 
annum oij the same being payable to said E ads, his assigns and legal 
representatives, semi-annually, from the date when a channel of thirty feet 
in depth and three hundred and fifty feet in width shall have been first 
secured, so long as said money or any part thereof is held by the United 
States." 

The provisions for the payment of interest on the money held in pledge, 
aud of the annual compensation, are found connected together in most 
of the sections of this statute. It seems not to be an unwarranted in- 
ference that Congress looked alike to the money received by lEads as 
interest, and to what is termed ^^ annual compensation," for the main- 
tenance of the channel. The clause which provides for an expenditure 
from the sum of money held in pledge is as follows: "That in case said 
Eads and associates, in order to maintain a channel of thirty feet in 
depth and three hundred and fifty feet in width, shall deem it necessary 
to expend on said works, during any one or more of said twenty years, 
any money in excess of the annual payments received by them during 
said year or years under this act, the Secretary of War shall, on satis- 
factory proof of such expenditures, authorize, as often as such extra 
expenditures may require, the payment of the same from the said money 
in pledge to said Eads or his legal representatives." 

Strictly speaking, there are no annual payments. The compensation 
as distinguished from interest is paid quarterly, and the interest is paid 
semi-annually. The words "annual payments" as used in this clause 
may fairly be interpreted to mean the sums payable to Mr. Eads during 
a year. 

The sum held in pledge is distinctly retained as security for the main- 
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teoance of the channel. How Mr. Eads could be fairly entitled to in- 
terest upon the s^me during the periods when the channel is not main- 
tained it is not easy to perceive. It is contended, however, that this is 
the precise language of the statute, and that any other construction 
violates the language. But smy construction which would give to Mr. 
Eads interest during the periods of failure would violate the whole 
spirit of the act, and would lead to a result, if the act itself as a whole 
is considered, so clearly at variance with it as to be inadmissible. Ac- 
cording to this theory, Mr. Bads, even if he failed to maintain the chan- 
nel permanently, would still be entitled to these semi-annual payments, 
and a security given for the maintenance of the channel would result 
only in this: that the party would not at the end of the twenty years 
receive the principal sum, but would be entitled to a claim against the 
United States for the interest on that principal sum for an indefinite 
number of years. The meaning of the legislature is to be ascertained 
not only by the precise words used in a phrase of the statute, but by 
the reason and motive upon which it proceeded, by the end in view, and 
by the purpose whidh was designed. {The United States v. Freeman^ 3 
How., 556; Beclce v. Smithy 2 Mee. & W., 195; Attorney- General v. Lockr- 
icood, 9 Mee. & W., 398.) 

Mr. Chief Justice Taney, in speaking of the rules of interpretation,, 
says, in Brewer v. Blougher (14 Pet., 198) : " It is undoubtedly the duty 
of the court to ascertain the meaning of the legislature from the words 
used in the statute and the subject-matter to which it relates ; and to 
restrain its operation within narrower limits than its words import, if 
the court are satisfied that the literal meaning of its language would 
extend to cases which the legislature never designed to embrace in it." 
Mr. Justice Davis remarks, in Heydenfeldt v. Daney Gold and Silver Min- 
ing Company (93 U. S. Rep., 634) : ^' If a literal interpretation of any 
part of it would operate unjustly, or lead to absurd results, or be con- 
trary to the evident meaning of the act taken as a whole, it should be 
rejected. There is no better way of discovering its true meaning, when 
expressions in it are rendered ambiguous by their connection with other 
clauses, than by considering the necessity for it and the cause which 
induced its enactment.'^ 

Applying these well-known rules of construction, it would therefore 
seem that a conclusion which w^ould defeat the object of the legislature 
in providing itself with security for the maintenance of the work, and 
give to the party failing the benefit of the security in what is ordinarily 
the most satisfactory form — that of a permanent claim for interest upon 
the United States — is not one to be readily adopted. The rate of in- 
terest provided to be paid was the full rate which the United States 
was paying upon its public securities ; and it cannot be deemed that the 
United States was secured when it was compelled to pay this interest 
for the periods during which Mr. Eads failed to perform his contract. 
If Mr. Eads should abandon the maintenance of this channel, it cer- 
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tainly would not be unjust, nor would it be at variance with the fair in- 
tent of this act, to hold that the United States might, by proper legis- 
lation, devote the sum thus held in pledge to the maintenance of the 
channel, by an expenditure of it through its own officers or by any new 
contractor that might be selected. 

In direct answer to your inquiry, I am therefore of the opinion that 
Mr. Eads is not entitled to payment of interest for all the time from July 
8, 1879, continuously, according to the time of the calendar year, if dur- 
ing that time there have been periods when he has failed to maintain 
the channel 5 but that such periods of failure must be deducted, as such 
deduction is made in the matter of what is termed the " annual compen- 
sation.'' 

Yery respectfiilly, your obedient servant, 

Chas. Devens. 

Hon. Alexander Eamsby, 

Secretary of War, 
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WASHINGTON AQUEDUCT. 
[Yolmne 9, pages 493-496.] 

1. The appropriation of $500,000, made by the act of June 25, I860, for the completion 

of the Washington aqueduct is applicable to the payment of debts and liabilities 
created in the prosecution of that work previous to, and existing at, the date of 
the appropriation. 

2. The superintendent of the Washington aqueduct is not authorized to withhold a 

payment which the Secretary of War or the engineer-in-chief has ordered him to 
make, though he himself may differ with his superior officers in regard to the jus- 
tice of the debt. 

3. The Secretary of War has no authority to review and change the decision of the 

superintendent, made while he was chief engineer of the aqueduct, on a question, 
arising under a contract coutaininsc a stipulation which expressly binds both con- 
tractor and the United States to abide by the decision of the chief engineer as final 
and conclusive upon all questions arising out of, or connected with, the contract. 

Attorney General's Office 

September 10, 1860. 

Sir : Your letter of the 8th instant, concerning certain claims for 
work on the Washington aqueduct, propounds to me three questions of 
law, which I shall answer in the order of their statement by you: 

1. The appropriation of $500,000, by the act of 25th June, 1860, for 
the completion of the Washington aqueduct, is applicable to the pay- 
ment of debts and liabilities created in the prosecution of that work 
previous to, and existing at, the date of the appropriation. 

2. You will find your second question substantially answered in the 
opinion which I had the honor to lay before you on the Slst day of July 
last, relative to Captain Meigs's memorial. In that paper I gave what 
I still regard as the true view of the clause in the appropriation bill of 
1860, which you cite in your communication of the 8th instant. He is 
not authorized to withhold payment which the Secretary of War or the 
engineer-in-chief has ordered him to make, though he himself may dif- 
fer from his superior officers about the justice of the debt. He cannot 
make distinctions between orders of that kind and choose which he 
shall obey and which he shall dishonor. It is the business of the chief 
engineer to determine what payments shall be made, and the duty of 
Captain Meigs to pay as he is ordered. 

3. The other point is, whether the Secretary of War, in a case like 
that of McGaffey, could review and change the decision of Captain 
Meigs, made while he was chief engineer of the aqueduct, and give 
to the contractor a larger sum for his work than what Captain Meigs 
allowed him. The contract of McGaflfey contained a stipulation which 
expressly binds both him and the United States to abide by the decis- 
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ion of the engiueer as final and conclusive upon all questions arising 
out of, or connected with, it. Believing that the estimate of Captain 
Meigs was severe upon the contractor, and knowing very well that no 
further allowance would be made to him by the War Department unless 
it was manifestly just, I examined the contract with a strong desire to 
find something in it to legalize the appeal from the engineer to the Sec- 
retary. But the words are plain, their meaning obvious, and the con- 
struction which the law puts upon them is well settled. A man who 
binds himself thus, cannot escape from his obligation. Where it has 
been agreed that all matters in controversy shall be referred to the deter- 
mination of a particular person, one of the parties who is dissatisfied 
•cannot afterwards, by his own act, transfer the authority to another judge. 
'Thi^ is true even in cases where the umpire chosen was himself inter- 
ested in the result. l!^ay, when one party in a controversy consents to 
let the other decide it, he is without remedy if his adversary decides it 
unjustly in his own favor. But here the contract was to abide the decis- 
ion of a disinterested officer, who knew all the details of the work better 
than any body else in existence. It is the universal custom to insert a 
provision like this in all contracts which the Government makes for 
work. A similar practice is followed by the States, and by private com- 
panies organized for the making of railroad and other improvements. 
The general effect of it has been to do justice, and save contractors 
thennselyes from injury. I am not aware that any court of high author- 
ity has ever held such a stipulation to be inoperative, though the point 
has sometimes been contested. The subject will be found fully dis- 
cussed, and the authorities cited, by the supreme court of Pennsylvania 
in the Monongahela Navigation Company vs, Fenlon, (4 Watts & Ser- 
gent, 205.) 

I do not see how it can be denied that the stipulation in question 
covers this case. The work for which Mr. McGraffey made his claim 
before the Secretary maj" have been some extra service, though the 
record does not show it to be so. But extra work, as well as that speci- 
fied in the contract, is to be estimated by the engineer, and all his esti- 
mates are equally final. Extra work is the most frequent subject of 
dispute with contractors. The contract anticipates and provides for 
this, by declaring that work not specified shall be valued by the engineer 
in charge, whose valuation shall be final and without appeal. 

On the whole, I am obliged to say that I think this case was at an end 

when the engineer decided it; that the Government did not legally owe 

the contractor anything beyond what was ascertained by Captain Meigs 

to be due; and that when it was brought before the Secretary of War, 

it was coram non judice. The contractor may have been wronged, but 

he had no reme'dy except such as Congress, in its omnipotent power 

over the Treasury, may see fit to give him. 

Yery respectfully, yours, &c., 

J. S. Black. 
The President. 
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WATEE-MAIN FROM WASHINGTON AQUEDUCT. 

f Volume 13. pages 510-512.1 

Where the engineer in charge, being required by law to invite proposals by circulars 
and advertisement for furaishing pipes for a water-main from the Washington aque- 
duct, in the District of Columbia, and to give the contract to the lowest responsible 
bidder, issued instructions stating that **no bid will be considered which does 
not comply with" certain directions, and the lowest bid afterwards received failed 
to comply with those directions in material points: Held that the bid cannot be 
considered. 

When the law under which the engineer acts authorizes him to solicit bids by circu- 
lar, &c., and then requires the contract to be given to the lowest responsible bid- 
der, it must be construed to mean that the lowest responsible bidder who conforms 
to the terms prescribed in the circular shall have the contract. 

Department of Justice 

August 23, 1871. 

Sir : The question raised in the communication from Major George H. 
Elliot, of the Engineers, transmitted in your letter of the 21st instant, is 
this: Whether he is authorized to accept the lowest bid for furnishing 
pipes for a water-main from the Washington Aqueduct through the 
District of Columbia. 

Major Elliot, in this matter, acts under the authority both of Congress 
and of the legislative assembly of the District of Columbia. The act of 
the assembly, approved July 20, 1871, entitled, *' An act to provide for 
additional supplies of Potomac water by means of the Washington 
Aqueduct to the cities of Washington and Georgetown, and authorizing 
a loan for such purposes," provides in the 12th section that the engineer 
shall "invite proposals by circulars and newspaper publications," and 
^'that the contracts for supplying the said pipes * * * shall in all 
cases be given to the lowest responsible bidders." The engineer has 
issued his circulars inviting proposals, and has inserted advertisements 
in the newspapers referring to his circulars. The circular contains in- 
struction to bidders, the first of which is as follows: "!N^o bid will be 
considered which is not made on the printed form, and which does not 
comply with the following directions." 

The lowest bid which has been made does not comply with the direc- 
tions in certain material points. I do not think that it can be consid- 
ered. If the call for bids were not required by law, but were simply a 
convenient mode adopted by the engineer for finding a suitable con- 
tractor, the reasons for insisting upon a strict conformity to the instruc- 
tions to bidders might be weaker than they are in the present case. 
But when the law, under which Major Elliot acts, authorizes him to 
invite proposals by circulars and newspaper publications, and then re- 
quires that the contract shall, in all cases, be given to the lowest re- 
sponsible bidder, it must be construed to mean that the lowest respon- 
sible bidder, who conforms to the terms prescribed in the circular, shall 
have the contract. It is a mockery to invite proposals of a certain sort, 
and then to reject them for proposals of a different sort, which were unin- 
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vited, and the possible acceptance of which could not have been gene- 
rally anticipated. And, although cases may occur in which a rigid 
adherence to the advertised terms will be inconvenient and disadvanta- 
geous to the Government in the particular case in hand, yet a loose 
practice in such matters will, in the end, work to the serious disad- 
vantage of the Government. 

The authority to invite proposals implies an authority to prescribe 
reasonable terms and conditions. To announce under this authority 
that no bid will be considered which does not comply with certain direc- 
tions, and afterward to consider and accept a bid not complying with such 
directions, is unjust to the complying bidders. 

I am aware that the rigid rule which 1 advise has not always been 
observed, and that authority for a somewhat flexible practice in the 
matter of bids may be found in opinions of my predecessors. But I can 
see no propriety in announcing terms unless they are to be insisted on; 
and when, as in this case, they are authorized by law, I think that the 
officer or public agent who prescribes them is not at liberty to disregard 
them, and that he should consider that person the lowest bidder who 
makes the lowest bid according to the prescribed forms and terms. 
Yery respectfully, your obedient servant, 

A. T. Akehman. 

Hon. Wm. W. Belknap, 

Secretary of War. 
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WA8HIKOTON CITY. 



WATER-LOTS ON THE POTOMAC. 

L Volume 1, pages 223-227. J 

So long as the law of Maryland, and the order of the commissioners under it, remain 
unrepealed and unmodiiied, the wharves proposed to be built by the owners of 
water-lots on the Potomac and Eastern Branch must follow the direction of the 
present streets of the city, and cannot be projected at right-angles from Water street 
to the channel. 

The order of tl^e commissioners, allowing the proprietors to erect buildings beyond the 
line of Water street, is invalid ; they having no power to make such an order. 

Attorney General's Office, 

July 8, 1818. 

Sir : I have examined the two questions propounded by the Com- 
missioner of Public Buildings, which you submitted to me, and have 
now the honor to furnish the answers. 

These questions are — 1st. Whether the wharves proposed to be built 
by the owners of water-lots on the Potomac and Eastern Branch shall 
follow the direction of the present streets of the city, or start at right- 
angles from Water street ; and, 2d. Whether the proprietors of those 
water-lots have a right to erect buildings beyond the line of Water street, 

1. According to the documents submitted, for my information, there 
was nothing in the terms of their purchases which authorized the owners 
of those lots to build wharves at all. 

They bought "with a water privilege'' merely, which privilege was 
not defined. And if there was no general law then in force, which 
authorized the purchasers of water-lots to build wharves, the mere pur- 
chase of a water privilege does not necessarily include the right of wharf- 
ing. It gives the free use and enjoyment of the water, as it lies on its 
natural bed; but it gives no right to vary that bed, by the erection of 
wharves, or any other obstruction whatever. 

The only legislative act on this subject which has been brought to my 
notice, is the act of cession from the State of Maryland to the United 
States, "which passed on the 19th December, 1791. By the 12th section 
of which, it is provided ^*that the commissioners for the time being, or 
any two of them, shall from time to time, until Congress shall exercise 
the jurisdiction and government within the said territory, have power 
to license the building of wharves in the waters of the Potomac and 
the Eastern Branch, adjoining the said city, of the materials, in the 
manner, and of the extent they may judge durable, convenient, and 
agreeing with general order ; but no license shall be granted to one to 
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build a wharf before the land of another, nor shall any wharf be built 
in the waters without license as aforesaid.^' Since Congress assumed 
jurisdiction and government within the territory so ceded, this act has 
been repeatedly recognized, and the powers conferred by it on the com- 
missioners several times transferred to others. Thus, on the 1st of May, 
1802, an act was passed '<to abolish the board of commissioners in the 
city of Washington, and for otber purposes;" by the 2d section of which 
act, it was provided that the affairs of the city, which bad theretofore 
been under the care and superintendence of the said commissioners, 
should thereafter be under the direction of a superintendent, to be ap- 
pointed by, and to be under the control of, the President. And the 
superintendent was thereby expressly vested with all the powers with 
which the said commissioners had been vested by any act of Congress, 
or any act of the General Assembly of Maryland. Again : by an act of 
Congress of April 29, 1816, entitled " An act making an appropriation 
for enclosing and improving the public square near the Capitol, and to 
abolish," &c., &c., the office of superintendent was Jibolished, and all 
his pow ers devolved on a single commissioner, to be appointed by the 
President, by and with the consent of the Senate.' 

Thus the commissioner in office under the last-mentioned act is now 
vested with all the powers which belonged to the superintendent, and, 
before him, to the three commissioners at first in office. 

What these powers are in relation to wharves, we have seen from the 
quotation before made of the law of Maryland. Before tUe abolition of 
the three commissioners, (to-wit, on the 20th July, 1795,) they issued 
a general order, purporting to be founded on that law, by which a 
general permission was given to the proprietors of water-lots to wharf 
and build as far out into the river Potomac and the Eastern Branch as 
they think convenient and proper, not injuring or interrupting the chan- 
nels or navigation of the said w^aters j leaving a space, wherever the 
general plan or the streets in the city require it, of equal breadth with 
those streets, which, (streets,) if made by an individual holding the 
adjacent property, shall be subject to his separate occupation and use 
until the public shall reimburse the expense of making such streets ; 
and where no street or streets intersect said wharf, to leave a space of 
sixty feet for a street at the termination of every three hundred feet of 
made ground. The buildings on said wharves, or made ground, to be 
subject to the general regulations for buildings in the city of Washing- 
ton, as declared by the President. Wharves to be built of such mate- 
rials as the proprietors may elect. 

I doubt the regularity of this order, on the ground of its being a gen- 
eral one. The law of Maryland clearly contemplated specific and single 
licenses to each individual separately, as applications might be made. 
In support of which construction it will be observed, that, in the same 
section of the law, the language is changed to "regulation" wherever a 
general order is contemplated; —for example, in relation to the discharge 
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of ballast, the landing of cargoes, &c. The i)oliey of the law iu relation 
to wharves was probably to enable the commissioners to avoid, in subse- 
quent licenses, any inconvenience which might have been observed to 
arise from former ones, and thus to profit by their own experience as 
they went along. But admitting that the advantage of a general sys- 
tem in the construction of wharves is an object of paramount impor- 
tance, and that the general order or license which has been quoted was 
a correct exercise of power on the part of the commi«sioners, the order 
itself (which has never been revoked or altered, so far as I can learn, 
and which, therefore, gives the law in this case) answers both questions ; 
for, first, the order clearly contemplates the continuance of the present 
streets in their present direction over the made ground of the wharves — 
an effect which cannot be produced in any other way than by follow- 
ing the present direction of the streets in giving form to the wharves. 
In looking at the plan of the city, or at the diagram accompanying the 
commissioners' statement, it will be seen that a wharf, standing at 
right angles from Water street to the channel of the river, will inevita- 
bly cross the present direction of the streets, and therefore violate that 
provision in the order of the commissioners which requires the builders 
of the wharves "to leave spaces, wherever the general plan of the streets 
in the city requires it, of equal breadth of those streets;'' language which 
I can understand in no other way than as contemplating the projection 
of the present streets in the same direction, and of the same width, over 
the artificial ground constituting the wharves. 

Again: the law of Maryland itself, from which the commissioners de- 
rived their power, imposed one specific restriction on its exercise; which 
was, that no license should be granted to one to build a wharf before 
the lands of another. But, in casting the eye on the commissioners' dia- 
gram, it will be seen that a wharf, projected at right-angles from Water 
street to the channel, will not only cross the course of the streets, but 
pass over so as to lie "before the lands of another," in direct violation 
of the act. 

My answer to the first question, therefore, is: that, so long as the law 
of Maryland, and the order of the commissioners under it, remain unre- 
unrepealed and unmodified, the wharves must follow the present direc- 
tion of the streets, and cannot be projected at right-angles from Water 
street to the channel. 

2. The second question is answered with equal explicitness by the 
order of the commissioners just referred to; for the permission is "to 
wJiarf and build^ to the channel ; and it is further directed, thereby, that 
''the biUldings on such wharves or made ground shall be subject to the 
general regulations for^buildings in the city of Washington, as declared 
by the President." As those must, of necessity, be all beyond the line 
of Water street, the building on them must be so of course; and, there- 
fore, the proprietors of water-lots have a right to erect buildings beyond 
the line of Water street, if the commissioners had any authority to give 
them such right. 
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There lies an objection to this part of the order, which, from any 
legislative act or documents submitted to me, is perfectly insuperable. 
It is this : that the commissioners had no power to make the order. 
Their whole authority over this subject is derived from the law of Mary- 
land ; and by that law they are restricted to the licensing of wharves ; 
but no authority is superadded to license buildings on those wharves. I 
am, therefore, of opinion, as at present advised, that this part of the order 
exceeded their authority, and is therefore void. 

The whole subject of licensing wharves^ I take it, is now under the 
control of the commissioner, who, in the exercise of this power, is him- 
self under the control of the President; and the authority to build on 
those wharves is under the sole control of the President; the orders of 
both being subject to repeal or modification, at their pleasure, so as to 
produce no retrospective effect. 

The owners of water-lots have no right to complain of this decision 

as to buildings; because it appears, by the report of the surveyor, (Mr. 

King,) that the plans of the city e^ichibited at the time of the sales of 

those lots all presented a Water street as the boundary of building-lots, 

and that on one or more of them wharve only were exhibited beyond the 

line of Water street; indicating that the privilege of wharves only was 

promised beyond that line. 

Wm. Wirt. 
To the President of the United States. 



STREETS IN THE CITY OF WASHINGTON. 

[Volume 1, pages 416-420.] 

The act of July 16, 1790, for establishing the seat of government of the United States, 
authorized commissioners, who were to be appointed by the President, to purchase 
or accept such quantity of land on the eastern side of the Potomac within the Dis- 
trict of Columbia, as the President should deem proper for the use of the United 
States ; and by a liberal construction of that provision, only, has it been claimed 
that the President had power to establish a plan of the city ; but the deeds of the 
original proprietors require the trustees, appointed by them, to convey to the commis- 
sioners such streets, squares, parcels, and lots, as the President should deem proper. 
In pursuance of the power thus conferred, President Washington, in 1797, executed 
an instrument of writing, in which he directed the trustees to convey to the commis- 
sioners all the streets delineated in a plan intended to be, but not, annexed. Presi- 
dent Washington having previouslv ratified Ellicott's engraved plan of the city, it 
must now be presumed that Ellicott^s plan was what he intended to annex ; and that, 
as it indicated streets through the mall, it was originally intended that streets might 
be opened through it. 

And although President Adams subsequently gave his sanction to another plan, said 
by the commissioners to have been annexed, which did not indicate streets throuffh 
the mall, the promulgation, publication, and exhibition of Ellicott's plan on the 
day of sale of lots, amount to a pledge of the public faith that the streets thus indi- 
cated should be opened. 

Office of the Attorney General, 

December 16, 1820. 

Sir : On the subject of the application made to you by the corpora, 
tion, to permit streets to be opened through the mall, I take the liberty 
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to enclose an official opinion from the Attorney General (Mr. Brecken- 
ridge) to President Jefferson in 1806, for the purpose of showing that, 
from g,n apparently elaborate and careful examination of the official 
acts and communications of President Washington, Mr. Breckenridge 
came to the conclusion that the engraved and published plan of Mr. 
Ellicott is the only legitimate and authentic plan of the city of Wash- 
ington ; that of Mr. L'Enfant being of no authority at all. I am not in 
possession of these acts and communications of President Washington, 
and have therefore no opportunity of passing an opinion on the accuracy 
of Mr. Breckenridge's conclusion. Prima fade^ there is no reason to dis- 
trust it. On the contrary, it is entitled to entire respect until its accu- 
racy shall be disproved. 

If Bllicott's plan be the true one, then there are two provisions in 
the new charter of incorporation passed at the last session, which liave 
an important, and, indeed, a decisive bearing on the case. The first is 
the specific power given to the corporation by the 7th section of that 
act, ^^to open and keep in repair streets, avenues, lanes, alleys, drains, 
and sewers, agreeably to the plan of the city.^^ The second is the provis- 
ion of the 15th section : '^ that the Commissioner of Public Buildings, or 
other person appointed to superintend the United States disbursements 
in the city of Washington, shall reimburse to said corporation a just 
proportion of any expense which may be hereafter incurred in laying 
opertj or otherwise improving, any of the streets or avenues in front of, 
or adjoining to, or whieh may pass through or between any of the pub- 
lic squares or reservations,'' &c. 

Here Congress recognise the existence of a plan, and give authority 
to the corporation to open streets according to that plan. They do more ; 
for, by the second provision, they recognize a plan indicating streets 
which pass through the public squares and reservations, and require the 
Commissioner to pay a proportion of the expense incurred by opening 
them. If the plan thus pointed at be the plan of Mr. Ellicott, (and this 
must be the case if Ellicott's be the only authentic plan,) you will ob- 
serve that this does indicate streets passing through what is called the 
mall, in several directions; and, according to the clauses of the charter 
just quoted, the corporation is expressly authorized to open these streets. 

Has the President any control over this power? and, if he have, what 
is it? 

There is no act of Congress which gave to the President the express 
power of establishing the plan of the city of Washington. The act of 
July 16, 1790, for establishing the temporary and permanent seat of 
government of the United States, authorizes the commissioners (who 
were to be appointed by the President) to purchase or accept such quantity 
of land on the eastern side of the Potomac, within the District, (Colum- 
bia,) as the President shall deem proper, for the use of the United States 
It is only by the most liberal construction of this provision that it can be 
made to confer on the President the power of establishing the plan of the 
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city. Mr. Breckenridge is therefore, perhaps, strictly correct in deriving 
this power from the deeds of the original proprietors, which require the 
trustees appointed by them to convey to the commissioners such streets^ 
squareSy parcels^ and lots, as the President shall deem proper for the use 
of the United States. It appears by Mr. Breckenridge's statement of 
facts, that in 1797 President Washington, in pursuance of the power thus 
given him, executed an instrument of writing, in which he directs the 
trustees to convey to the commissioners all the streets as delineated in a 
plan said to be annexed. 

This plan it is further stated, was by accident not annexed by Presi- 
dent Washington ; but a plan is said by the commissioners to have been 
annexed, and sanctioned by President Adams in 1798; which plan is 
represented as not indicating streets passing through the mall, and in 
this respect differs from Ellicott's plan. 

If, however. President Washington has, as Mr. Breckenridge states, 
previously ratified Ellicott's engraved plan this must be considered as 
the plan which he intended to annex ; and it was not competent for Presi- 
dent Adams to give that instrument of writing a different direction, by 
annexing it to a different plan. The promulgation of Ellicott's engraved 
plan through the United States, with the explanatory notes annexed to 
it holding up, among other inducements to purchasers, the convenient ar- 
rangement of the street^ as thereby indicated, and the publication and ex- 
hibition of this plan on the day of sale, amount, in my opinion, to a pledge 
of the public faith that the streets thus indicated should be opened. 
The permanent occlusion of them would be an injury to the purchasers 
of lots adjoining the mall, (particularly to those on the south side of it, 
who would be thereby put to the inconvenience of making a circuit by 
the Capitol to reach the business part of the town,) of which they would 
have a just right to complain, and which, in the case of a contract be- 
tween individuals, would not be tolerated by a court of chancery. Con- 
gress, however, to whom belongs the exclusive power of legislation in 
the District, did, in the year 1812, pass an actby which the President 
was authorized *^to take possession of the whole of the reserv^ations of 
public grounds in the city of Washington, and lease them out for a term 
not exceeding ten years, on such terms and conditions as in his judg- 
ment may best effect the improvement of the said grounds for public 
walks, botanic gardens, or other public t>urposes." (See 4th vol. Laws 
U. S., page 462.) This act remains yet unrepealed; for I do not con- 
sider the provision in the charter of last session, which authorizes the 
corporation ^'to occupy and improve for public purposes, by and with the 
consent of the President of the United States^ any of the public and open 
squares," &c., as amounting to a repeal of the act of 1812; but, on the 
contrary, as recognizing and confirming the President's authority and 
control over the public grounds. 

The President may still act under the law of 1812, by taking posses- 
sion and making leases of the reservations for the purposes therein nien- 
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tionedj and under the full power given by this act, he may lease out the 
whole mall for purposes which would require the occlusion of the streets 
indicated by Ellicott's plan ; or, if he has it in contemplation to devote 
this property to purposes within the act, which would render it im- 
proper that streets should be opened through it, he has the authority 
and power to refuse his assent to the resolutions of the corporation. 

There is another act of Congress to which it is proper to advert on 
this occasion ; it is the act of the last session, " for the benefit of the 
Columbian Institute, established for the promotion of arts and sciences 
in the city of Washington,'' whereby there is granted to that body the 
use of a tract of public land in the city, not exceeding five acres, to be 
located under the direction of the President of the United States, and 
to be held by this body till it shall cease to exist. If it be the purpose 
of the President to have these five acres located together on the mall, 
it would be improper, I presume, to have them cut up by the intersection 
of streets; and the President may place his negative on any plan which 
will produce this eliect. 

Yet I cannot but suggest that the powers thus conferred on the Presi- 
dent ought, I think, to be so exercised as to derogate as little as possi- 
ble from that pledge of the public faith which was given by the i>romul- 
gation of Ellicott's plan, and the sales made under it. 

You will observe that I have taken Mr. Breckenridge's deduction of 
the history of this plan as correct. If it be more agreeable to you that 
I should/ examine the facts in regard to it, I presume that the Commis- 
sioner's office (from which the copy of the opinion has been furnished) 
contains all the documents which will be necessary for the purpose, and 
your instruction to the Commissioner will place them immediately before 
me. I will merely remark, in concluding, that as President Jefferson 
must have placed the opinion on file in the Commissioner's ofiice, it seems 
fair to infer that he coincided with Mr. Breckenridge in his conclusions. 
I have the honor to be, &c., &c., &c., 

Wm. Wirt. 

To the President of the United States. 



GRADUATION OF STREETS IN WASHINGTON. 

[Volume 2, pages 541-542.] 

The power to graduate the streets in the city of Washington resides in the corpora- 
tion, not in the Commissioner of Public Buildings, and can be exercised only under 
its authority. 

Attorney General's Office, 

October 31, 1832. 

Sir : In the case presented by the Commissioner of the Public Build- 
ings, I beg leave respectfully to report that, in my opinion, the corpora- 
tion of the city of Washington possess the power to establish the grade 
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of the streets, under the act of May 15, 1820. The location of the streets, 
avenues, &c., was fixed by the plan of the city; and when the power 
was afterwards conferred on the corporation to open and keep thein in 
repair, the power of graduation appears to me to be necessarily implied 
in the power given. 

This construction of the charter to the city is confirmed by the 15th 
section of the act of incorporation above mentioned ; for, in this section, 
the person appointed to superintend the United States disbursements 
in the city of Washington is directed to reimburse the corporation a just 
proportion of the expense that might thereafter be incurred " in laying 
open, paving, or otherwise improving" any of the streets or avenues in 
front of or adjoining to, or which may pass through or between, any of 
the public squares or reservations. The language of this section ob- 
viously indicates that the "laying open, paving, or otherwise improv- 
ing" any of the streets, was to be done by the corporation, and the ex- 
penses thereto incident were to be incurred by them in the first instance, 
and to be reimbursed by the United States. And the words " otherwise 
improving^^^ in this section, include grading, and show that the power to 
grade was supposed and intended to have been given to the corpora- 
tion. Indeed, the power to pave would seem to carry with it the power 
to grade; for it is impossible to execute the one without having power 
over the other. 

Entertaining this view of the subject, I think the Commissioner of the 
Public Buildings is not authorized to establish the graduation of the 
streets, &c.; but that the power resides in the corporation, and can be 
exercised only under their authority. 

E. B. Taney. 

To the President of the United States. 



REPAIRS IN FRONT OF LEASED TENEMENTS IN WASHINGTON. 

[Volume 3, page 496.1 

Repairs in front of leased tenements in the city of Washington are by the act of the 
corporation of the Ist of August, 1831, required to be made by the owners, who are, 
in general, the lessors ; and where the leases are silent upon the subject of such re- 
pairs, the law regulating repairs in the District may properly be considered and 
taken as a part ofthe contract. 

Attorney General's 6ffioe, 

February 13, 1840. 

Sir: T had the honor to receive your letter of the 30th January, en- 
•closing the lease of Mr. Tayloe of the building now occupied by the Post- 
Office Department, with copies of the leases ofthe Treasury Department 
therein referred to. 

In reply to your inquiry whether the lessee is bound to repair the pave- 
ment in front of the building, I have to say that there is nothing in the 
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terms of this lease, or of those of the Treasury Department referred to 
therein, which imposes that obligation on the lessee. The law regulat- 
ing such repairs in the District ought, however, to be properly consid- 
ered as a part of the contract, no express stipulation being made on the 
point. I find, by reference to the act of the corporation of the Ist of 
August, 1831, that the owner of the adjacent lot is required to make 
such repairs. If, therefore, there is no subsequent regulation on the 
subject, the repairs in this instance must be made by the lessor. 

H. D. Gilpin. 
To the Postmaster General. 



GRANT OF PUBLIC LAND IN THE CITY OF WASHINGTON. . 

[Volnme 5, pages 464>475.] 

The commissioDers, appointed under the act of 16th July, 1790, to purchase or accept a 
site for the Seat of Government of the United States, had no power to convey any 
lands in the city of Washinj^ou which had been appropriated as a public reservation 
for the use of the United States, ffeld, therefore, that the conveyance of such com- 
missioners made on the 25th May, 1796, of a part of the President's Square, to the 
Minister of Portugal, in behalf of his government, was void, though approved by the 
President. 

The non-user of the land so granted, by any Minister of Portugal, for 50 years and 
more, next aft^r the date of the deed, supports the inference that the want of author- 
ity to make the grant, was known to and acquiesced in by the grantee. 

Attorney General's Office, 

November 24, 1851. 

Sir : The commuuication of the minister of Her Most Faithful Majesty 
the Queen of Portugal, accompanied by the deed of Messrs. Gustavus 
Scott, William Thornton, and Alexander White, commissioners for a lot 
of land in the city of Washington, and the correspondence which in- 
duced the making of that deed, have received that respectful considera- 
tion and careful examination due to the subject, presented by the min- 
ister of Her Most Faithful Majesty. 

Pursuing the events connected with this subject, in their chronolog- 
ical order, we find that on the 16th July, 1790, an act of Congress was 
approved, entitled, '* An act for establishing the temporary and perma- 
ueut seat of the Government of the United States;" (1 stat. at large, 
130:) which is the act alluded to in the deed by the commissioners, 
Messrs. Scott, Thornton, and White, as the source of their ai)i)oint- 
nients, powers, and authorities. 

The second section of this act, authorized the President of the United 
States, "to appoint, and by supplying vacancies, to keep in appoint- 
Baent, as long as may be necessary, three commissioners, who, or any 
two of whom, shall under the direction of the President, survey, and 
^j proper metes an,d bounds, define, and limit a district of territory, not 
exceeding ten miles square, &c; ; and the district so defined and lim- 
ited, and located, shall be deemed the district accepted by this act for 
the permanent seat of the Government of the United States." 
450 21 
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'* Sec. 3. Tbe said commissioners, or auy two of them, sliall have power 
to purchase or accept such quantity of land on the eastern side of said 
river, (Potomac,) within the said district, as the President sliall deem 
proper, for the use of the United States, and according to such plans as 
the President shall approve; the said commissioners, or any two of 
them, shall, prior to the first Monday in December, in the year 1800, 
provide suitable buildings for the accommodation of Congress, and of 
the President, and for the public oflices of the Government of the United 
States." i 

'' Sec. 4. That for defraying the expense of such purcliases, and 
buildings, the President of the United States be authorized and requested 
to accept grants of money." 

Under this act, and an amendatory act, approved 3d March, 1791, (1 
Stat, at large, 214, ch; 17,) dispensing with the command in the former 
act, to locate the district of ten miles square above the mouth of the 
eastern branch of the Potomac, and authorizing the President to locate 
any part of said district below the mouth of the eastern branch of the 
Potomac river, and above the mouth of Hunting Creek, President 
Washington issued his proclamation of the 30th March, 1791, reciting 
these acts of Congress, and the acts of Virginia and Maryland for ceding 
the territory to the United States ; (Davis^ Collect. Laws of Dis. Colum. 
58;) directed the commissioners, named under the first mentioned act of 
Congress, to proceed forthwith to have the lines run, and by proper 
metes and bounds defined and limited, from, the beginning and by the 
courses, angles, and distances named in the proclamation; and therein 
made it known that the territory so defined and limited in the procla- 
mation, was the district for the permanent seat of the Government of 
the United States. / 

In June, 1791, the proprietors of the greater part of the lands, which 
now constitute'the city of Washington, conveyed them by several deeds 
(Davis' Collect, of Laws, &c., of Dis. of Colm. 60,) to Thomas Beall, (son 
of George,) and John M. Gantt in trust, that said lands, or such part 
thereof as should be thought neceslsary, or proper, with other lands within 
the limits of the Federal City, be laid out with such streets, squares, 
parcels, and lots, as the President of the United States should approve ; 
that the trustees should convey to the United States, forever, '^all the 
said streets, and such of the said squares, parcels, and lots, as the Pres- 
ident shall deem proper for the use of the United States ; and that as to 
all the residue of the said lots," into which the lands shall have been 
divided; that a fair division thereof should be made in the mode men- 
tioned in the deed of trust, between the United States and grantors 
(the proprietors who conveyed the lands in trust;) that the lots in such 
division, assigned to the grantors, should be reconveyed to them by the 
said trustees, Beall and Gantt ; the lots which, in the division, should 
be assigned to the United States, (out of the residuary lots,) to be sold 
^'at such time, or times^ in such manner, and on such terms, and condi- 



WASHINGTON CITY. 323 

tions, as the President of the Uuited States shall direct; and in trust, 
that the said Thomas Beall, son of George, and John M. Gantt, will, 
on the order and direction of the President, convey all the said lots so 
sold and ordered to be conveyed, to the respective purchasers in fee sim- 
ple, according to the terms and conditions of said purchapses ; and the 
produce of the sale of said lots, when sold so as aforesaid shall in the 
first place, be applied to the payment in money to the said grantor," at 
the rate of twenty-five pounds per acre, for all his lands which shall have 
been appropriated to the use of the United States by the President ; not 
accounting the streets as part thereof ; and the said tw^enty-five pounds 
per acre, being so paid or otherwise satisfied ; then the residue of the 
proceeds of the sales '^ to be paid, transferred and assigned to the 
United States, as a grant of money, and to be applied for the purposes, 
and according to the act of Congress aforesaid," of July 16th, 1790. 

On the 19th December, 1791, the legislature of Maryland passed an 
act, (Davis collect, of laws of Dis. of Colum. 64,) reciting, by the acts of 
the Congress of the United States, and acts of the Assemblies of Vir- 
ginia and Maryland, the President of the United States has issued his 
proclamation, of 30th March, 1791, making known the location of the 
permanent seat of the Government of the United States, and the bound- 
aries of the territory of ten miles square; and reciting, and also Notley 
Young, Daniel Carroll, of Duddington, and many others, i^roprictors of 
the greater part of the land mentioued to have been laid out in the city, 
had agreed, and conveyed their lands, in trust, to Thomas Beall, son of 
George, and John Mackall Gantt, upon the uses and purposes, terms, 
and conditions, in the deed of conveyance and trust mentioned; and 
that many of the proprietors of lots in Carrollsburg and Hamburg have 
also come to an agreement, subjecting their lots to be laid out anew, 
giving up one-half of the quantity thereof to be sold, and the money, 
thus arising, to be applied as a donation according to the act of Con- 
gress, and the term expressed in the deed of Young, Carroll, and others; 
they to be reinstated in one-half of the quantity of their lots in the new 
location, or otherwise compensated, &c. ; yet that some of the proprietors 
of lots in Carrollsburg and Hamburg, as well as some of the proprietors 
of other lands, have not, from imbecility, and other causes, come into any 
agreement concerning their lands within the limits of the city of Wash- 
ington, as directed to be laid out by the President of the United States, 
comprehending the lands in that act particularly described. And that 
it appeared to the Assembly of Maryland, just and expedient ''that the 
lauds within the said city should contribute in due proportion in the 
means which have already greatly enhanced the value of the whole; 
and that an incontrovertible title ought to be made to the purchasers, 
under public sanction; that allowing foreigners to hold land within the 
said territory will greatly contribute to the improvement and popula- 
tion thereof; and that many temporary provisions will be necessary till 
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Congress exercises the jurisdiction and government thereof 5 Therefore, 
the Legislature of Maryland enacted: 

"That lands belonging to minors, persons absent out of the state, 
married women, or persons non coynjyos mentis^ or lands the property 
of the state, be subject to the terms and conditions mentioned in the 
deeds of tru'fet to Beall and Gantt." — (I)avis' Collect, laws of Dist. of 
Colm. 66.) 

That all squares, lots, i)ieces, and parcels, of land within the said city, 
which have been, or shall be, appropriated to the use of the United 
States, and also the streets, shall remain and be for the use of the 
United States; and all the lots and parcels which have been, or shall be, 
sold to raise money as a donation, shall remain and be to the purchasers 
according to the conditions and terms of their respective purchases. 

"That any foreigner may, by deed or will, hereafter to be made, take 
and hold lands within that part of the said territory which lies within 
this state, in the same manner as if he was a citizen of this state ; and 
the same lands may be conveyed by him, and transmitted to, and be in- 
herited by his heirs, or relations, as if he or they were citizens of this 
state ; Provided, that no foi*eigner shall, in virtue thereof, be entitled to 
any other privilege of a citizen." — (Ibid. 6S.) 

It appears by the documents, that before President Washington re- 
tired from office, the commissioners appointed under the act of Congress, 
of 16th of July, 1790, had proposed to him to offer to foreign ministers 
lots hi the city as sites for their accommodation and residence, to be 
built on by them, but President Washington's assent was not obtained. 

In March, 1797, the subject was proposed to President Adams, by the 
commissioners, Messrs. Scott, Thornton and White, and difficulties arose 
in his mind : But, in the course of the correspondence between the com- 
missioners and President Adams, it appears, by his letter of April 17th, 
1797, to the commissioners, that he, in reference to lots authorized to be 
sold by the deed of trust, whereof " the terms and conditions of the sales 
are subjected to his (the President's) discretion," expressed the opinion 
in favor of conveying to foreign ministers "such lots, for very small pecu- 
niary considerations" — "upon conditions, for example, of erecting build- 
ings, within a certain reasonably term." 

Thereafter, the commissioners informed him of their letters to foreign 
ministers, offering them lots as sites for their respective residences, in 
which they had "said nothing as to the conditions of building," because 
"such. conditions might be considered, by foreign ministers, as too re- 
strictive, and betraying a want of confidence" — but that the use and 
purpose intended " may be, in general terms, expressed in the convey- 
ance." 

By letter of 2d of May, 1797, the commissioners offered to the minister 
of Her Most Faithful Majesty, the Queen of Portugal, "a convenient site 
in the City of Washington, for the residence of the minister of the na- 
tion, near the United States." 
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The minister, on the 22d May, 1798, being authorized by Her Most 
Faithful Majesty, the Queen of Portugal, accepted of the proposed oifer, 
"of a convenient site for the residence of Her Majesty^s Ministers, near 
the United States;" and by another letter of 23d May, 1798, desired it 
"to be laid out on the President's square, east of square numbered one 
hundred and seventy-one: and shall leave to you, gentlemen, to deter- 
mine on the quantity which the object in view will require." 

The commissioners accordingly laid out a parcel of the public lot, 
suitable to the minister's '^ ideas of convenience and elegance" and in- 
formed him thereof, by letter of the 23d May, 1798, saying also therein 
that as the square, out of which the Jot was taken, was public property", 
intended for pleasure grounds, " no buildings will be permitted to be 
erected near the square oifered to the court of Portugal, nor to obstruct 
the Wew from that situation." In answer of same day the minister, Le 
Chevalier de Freiri, said, ^' The extent of the grounds, the situation and 
the terms expressed in your letter perfectly accord with my wishes." 

By deed of 25th May, 1798, Gustavus Scott, Wm. Thornton, and Alex- 
ander White, ^'as commissioners appointed in virtue of an act of Con- 
gress, entitled * An act for establishing the temporary and permanent 
seat of Government of the United States,' " executed a deed to Her Most 
Faithful Majesty, the Queen of Portugal, reciting therein, ''Whereas, 
the President of the United States hath authorized and empowered the 
commissioners, aforesaid, to grant sites, on the public grounds of the 
City of Washington, for erecting buildings for the residence of foreign 
ministers, near the Government of the United States;" also reciting 
the letter of the minister of the 23d May, 1798, desiring the ground to 
he laid off to his government on the President's Square, east of square 
No. 171, on the engraved plat of the city, which had been done, and 
that the minister had declared his acceptance thereof in behalf of his 
court : Therefore, the commissioners for the causes above mentioned, 
and in consideration of one dollar, to them paid by the said Chevalier 
Freiri, ''in behalf of the Queen of Portugal," bargained and sold unto 
her ]\Iost Faithful Majesty, the Queen of Portugal, her heirs, and suc- 
cessoA, " all that square in the City of Washington, beginning at a stone 
marked Portugal 110 feet east of the southeast corner of the said square 
numbered 171, and extending east 319 feet, thence north 281 feet 5 
inches, thence west 319 feet, thence south to the beginning, containing 
89,639 square feet," " to have and to hold," '^for the use and purpose of 
a residence for the minister of her said majesty, her heirs, and succes- 
sors forever." On this deed is endorsed and api)roved signed by John 
Adams, President of the Unite^ States, countersigned by Timothy Pick- 
ering, Secretary of State. 

This is a part of one of the parcels selected for the use of the United 
States, lying to the south of the President's House, the particular part 
select-ed and described in the deed being to the south of tlie office of 
the Navy Department, binding on 17th street 281 feet 5 inches, begin- 
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ning where E street intersects 17 tb street, and runs as described in tbe 
deed, three hundred and nineteen feet into the public reservation. 

The trustees, Beall and Gantt, held the legal title from and under the 
conveyance from the proprietors of the lands, and by virtue of the act of 
Maryland, 10th December, 1791, to the uses and trusts expressed in the 
deed ; and as soon as the President of the United States selected the 
squares, parcels,, and lots of land by him deemed proper for the use of 
the United States, then said Beall and Gantt held such squares, and 
lots, and parcels to the use of the United States, including that out of 
Avhich the piece was carved by the said Scobt, Thornton, and White, 
for the Queen of Portugal ; and as soon as the said selections were made 
and appropriated to the use of the United States, the statute of Mary- 
land, of 19th December, 1791, (before cited,) executed the use, and cdn- 
tirme<l the title, inti^rest, and right, of the United States to all the 
streets, and to the squares, parcels, and lots in the city so appropriated 
to the use of the United States. 

The residuary lots, not so appropriated to the use of the United 
States, were divided ; parts thereof were assigned to the respective pro- 
prietors and grantors. As to such lots as were assigned in the division 
to the respective original proprietors, the trustees, Beall and Gantt, 
held their use immediately from and after such division for the purpose 
of reconveying to them respectively. 

The lots not appropriated to the use of I he United States, and not as- 
signed in the division to the original proprietors, were, by the express 
terms of the deed of trust, respectively held by the said trustees, Beall 
and Gantt, to be conveyed by thetn, or the survivor, or the heirs of the 
survivor, "on the order and direction of the President," to the respect- 
ive purchasers, '' according to the terms and conditions of such pur- 
chases." And the proceeds of the sales of such lots, so sold, under the 
direction of the President, and ujion the terms by him directed, the said 
Beall and Gantt, the trustees, were, by the express terms of the trust, 
bound to ajiply first to the payment of the original proprietors for their 
lands, appropriated to the use of the United States, "at the rafce of 
twenty-five pounds per acre, not accounting the said streets asi part 
thereof," the residue of such proceeds of sales, (after satisfaction of the 
said sum of £25 per acre,) the said trustees Beall and Gantt, were, by 
the terms of the trust, to pay, assign, transfer, and deliver over to 
the President of the United States, "as a grant of money, and to be ap- 
plied for tlie purposes, and according to the act of Congress aforesaid," 
of IGth July, 1790, for defraying the expense of suitable buildings for 
the accommodation of Congress, and of the President, and for the j)ub- 
lic offices of the Government of the United States. 

The commissioners appointed under the act of Congress, of 16th July, 
1790, had power to purchase or accept, for the use of the United States, 
such quantity of land as the President should deem proper. Such was 
their power and no more. When purchased or accepted, it was for the 
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sole use of the United States. Neither the coininissioners uor the Presi- ' 
(lent of the United States, nci the President and the commissioners 
united, had any lawful power or rightful authority to sell, give, grant, 
or convey away any of the land, so purchased or accepted to the use of 
the United States. The Congress alone (not the commissioners) had 
the capacity to direct how, when, and to whom, and for what purpose, 
and upon what terms and conditions, the public property of the United 
States should be disposed of and severed from the public domain. 

When the trustees, Beall and Gantt, conveyed to the commissioners 
appointed under the act of 16th July, 1790, by an indenture bearing 
date 30th. November, 1796, the title of the United States to all the streets 
and to the squares and parcels of land, which had been, by the plat 
and plan of the city appropriated to the use of the United States, the 
use and trust for the benefit of the United States became executed, it 
was no longer executory. The uses and trusts to make conveyancjes to 
purchasers. of those lots, which, by the division, were subject to sale to 
raise money to pay the original proprietors for the squares and i)arcels 
taken to the use of the United States, at the rate of £25 per acre, and 
the surplus of the proceeds of the sale to be paid to the United States as a 
graut of money, remained executory. This is the view of the conveyance 
of 30th November, 17^6, taken by the Supreme Court of the United 
States, in the case of Van Ness and wife vs. the City of Washington and 
the United States. — 4 Peters, 285. 

The commissioners, appointed under the act of Congress, of 16th July, 
1790, with the special limited powers to purchase or accept for the United 
States, could not derive therefrom a general power to sell, give, grant, 
and divest the government of its property. If the commissioners could 
derive a power. Under the act of Congress of 1790, to mutilate the pub- 
lic grounds appropriated for the convenience and ornament of th^ Pres- 
ident's mansion, by the conveyance to the Queen of Portugal, then their 
powers would have extended to grant the site of the Capitol to France; 
the Navy Yard to England; the site of the Treasury building to Spain; 
the sites of the War and Navy offices to Eussia; the public burying- 
ground to Austria; and so on until the United States were stripped of 
all the land purchased or accepted to the use of the United States. 

To my view it seems clear, that the deed made by the commissioners 
to Her Most Faithful Majesty the Queen of Portugal conveyed no right, 
it divested no right, it was, as against the United States, simply void. 

The assent of President Adams, endorsed upon the deed to the Queen 
of Portugal, cannot be rationally accounted for, otherwise than by sui)- 
posing that he w^as under the impression that the lot of ground therein 
described was one of those lots, which, by the provisions of the deed of 
trust to Beall and Gantt, and their conveyance to the commissioners, 
was authorized to be sold "at such time or times, in such manner, and 
on such terms and conditions, as the President of the United States, for 
the time being, shall direct," to raise money to pay the original propri- 
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•etors at the rate of £25 per acre for the lands, which had been appro- 
X)riated to the use of the ITiiited States, and the surphis to be consid- 
ered "as a ^rant of money" to the United States. To such lots his let- 
ter of the 17th April, 1797, to the commissioners, had reference, in say- 
ing that, by the deed of trust, "the terms -and conditions of the sales 
are subjected to his (the President's) discretion," and expressing the 
opinion that the President had the authority "to convey «Mc/^ lots for 
very small pecuniary considerations; but, then, I should suppose that 
the conveyances ought to be upon conditions, for example, of erecting* 
bnildinsrs within a certain reasonable term. The pledging of the lots 
for the payment of the loan, appears not to diminish the authority of 
the President to convey them for such considerations, and on such cove- 
nants and conditions, as he shall judge most beneficial." 

After President Adams had assented to a conveyance, to foreign min- 
isters of such lots as were expressly ordered to be sold by the terms of 
the deed of trust, the commissioners applied for and obtained his en- 
dorsed assent to a deed to the Queen of Portugal, for a portion of the 
square appropriated to the use of the United States, for the sale of 
which there was no color of authority in the deed of trust, or in any act 
of Congress. 

The consideration of one dollar for eighty-nine thousand six hundred 
and thirty nine square feet of town lots, was only nominal. 

The real consideration, inducing the deed, is disclosed in the corre- 
spondence between the commissioner and Chevalier de Frieri,the minis- 
ter of Her Most Faithful Majesty, the Queen of Portugal, referred to in 
the deed, and also expressed in the deed itself, "for erecting buildings," 
to be inhabited by her majesty's minister near the Gdvernment of the 
United States. The deed was not intended to be the instrument of con- 
verting the ground, near the President's Mansion and the public offices, 
into a waste, without imi^rovement or even occupancy. The non-user and 
non-claim by any minister of the government of Portugal, during half a 
century or more, next after the date of the deed, lays a foundation for 
the inference, that the mistake and want of authority to make such a 
grant was, presently after that deed, made known to, and acquiesced 
in by Her Most Faithful Majesty's minister, Le Chevalier de Frieri, 
then near the government of the United States, or that for some other 
cause the claim was abandoned. 

The grant was intended to manifest the desire of the President of the 
United States to cultivate a constant, kindly intercourse between the 
governments of the United States and of Her Most Faithful Majesty the 
Queen of Portugal. That such a mistake should have been committed 
in relation to the powers and authorities of the commissioners, Messrs. 
Scott, Thornton, and White, under the act of Congress, which defined 
and limited their powers, authorities, and duties, is to be regretted; but 
the Executive authority of the Government of the United States cannot 
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over-ride the law, canuot make the deed good and valid, which the law 

declares invalid and void from the beginning. 

Very respectfully, yoars, &c., 

J. J. Crittenden. 
Hon. Daniel Webster, 

Secretary of State. 



reservation for president's mansion. 

[Volume 6, pages 444-456.] 

The original reservation in the plat of the City of Washington .for the President's 
Mansion, extended south to the bank of the stream called Goose Creek. 

There is no public street lawfully existing across that reservation south of the Presi- 
dent's Mansion. 

Attorney General's Office, 

May 4, 1854. 

Sir: My opinion is required upon the subject of the passway from 
the intersection of Pennsylvania Avenue with Fifteenth Street, thence 
around the southern front of the President's Mansion in the City of 
Washington to Seventeenth Street; and whether that passway may be 
obstructed, and unitM and enclosed with other public grounds south 
of the President's House! 

By the act of Congress passed 16th of July, 1790, entitled '^ An act 
for establishing the temporary and permanent seat of the Government 
of the United States," (i Stat, at Large, p. 130, Chap. 28,) the President 
was authorized to select, and cause to be laid out and surveyed, by proper 
metes and bounds, a district of country, on the river Potomac, within 
the hmits thereof described, not exceeding ten miles square, "for the 
permanent seat of the government of the United States," with i)ower 
to appoint three commissioners, "who, or any two of whom, shall, under 
the direction of the President, survey, and by proper metes and bounds, 
define and limit" the district. And it was further provided that "the 
said commissioners, or any two of them shall have power to purchase, 
or accept, such quantity of land on the eastern side of said river, within 
the said district, as the President shall deem proper, for the use of the 
United States, and according to such plans as the President shall ap- 
prove; the said commissioners, or any two of them, shall, prior to the 
1st Monday in December, in the year 1800, provide suitable buildings 
for the accommodation of Congress, and of and for the public offices of 
the^govemment of the United States. 

"Sec. 4. That, for defraying the expense of such purchases and build- 
ings, the President of the United States be authorized and requested to 
accept grants of money." 

On the 30th March, 1791, the President of the United States, by his 
proclamation, declared and made known that he had selected for the 
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permanent seat of Government, the ten miles square described therein, 
^ud since known, first as the "Territory of Columbia," and now as the 
•^^ District of Columbia." (Davis's Collection of the Laws of the District 
•of Columbia, p. 58.) 

Presently, thereafter, I^otley Young, Daniel Carroll, of Duddington, 
^nd various other proprietors of the lands on the eastern side of the 
Potomac, and within the said district, conveyed their lands to Thomas 
Beall and John Mackall Garret, in trust to be laid out "for a Federal 
•City, with such streets, squares, parcels, and lots, as the President of the 
United States, for the time being, shall approve," and in trust to convey, 
according to the said act of Congress of 16th July, 1790, "to the use of 
the United States forever, all the said streets, and such of the said 
squares, parcels, and lots, as the President shall deem proper for the use 
of the United States, and that as to the residue of said lots, * * • • » 
a fair and equal divisiom shall be made," between the United States and 
the individual proprietors, respectively, in the manner declaimed in the 
deed of trust. 

The lots in the division to be assigned to the United States, shall be 
sold "at such time or times, in such manner, and on such terms and con- 
ditions, as the President of the United States shall direct," the proceeds 
of sale to be applied, first to the payment of the proprietors of the 
squares, parcels, and lots reserved and appropriated to the use of the 
United States, "at the rate of twenty-five pounds per acre, not account- 
ing the streets as part thereof," and the residue and surplus of the pro- 
ceeds of sales to be turned over to the President of the United States 
" as a grant of money, and to be applied for the purposes and according 
to the act of Congress aforesaid": — the lots and land not appropriated 
to the use of the United States, nor allotted for sale for the purposes 
aforesaid, to be reconveyed to the respective proprietors thereof who 
conveyed to the trustees, Beall and Garrett. 

Under the deed of trust, and in pursuance of the aforementioned act 
of Congress of 16th July 1790, the commissioners appointed proceeded 
by the direction, and with the approbation of President Washington, to 
survey and lay out the City of Washington. The form of the deed of 
trust and its terms at large, are to be seen in the collection, respecting 
the District of Columbia, of laws, &c., published by William A. Davis? 
p. 60. 

By the act of the legislature of Maryland, passed 19th December, 1791, 
•entitled " An act concerning the Territory of Columbia, and the City 
of Washington, (Kelty's ed. Laws Maryland vol. ii chap xiv, Davis' 
Collect, p. 64) the President's proclamation of 30th March, I'iOl, made 
" by virtue of several acts of Congress, and acts of the assemblies of Vir- 
ginia and Maryland," — ^the deed of trust by Young, Carroll, and others, 
and the terms thereof — the laying out of the city under the direction ot 
the President of the United States ; thereupon Maryland ceded to the 
United States her portion of this Territory of Columbia, — are severally 
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recited and all the lands within the city of Washington, are subjected 
to the terms of the deed of trnst aforesaid, made by Carroll, Young, and 
others, to Beall and Garrett, whether belonging to minors, persons ab- 
sent from theBtate, married women, or persons non comptbs mentis: — it 
being saj s the act, "highly Jnst and expedient that all the lands within 
the said city should contribute their due proportion in the means which 
has^e already very greatly enhanced the value of the whole: that an in- 
controvertible title ought to be made to the i)urchasers, under imblic 
auccion,'' &c., &c. Therefore, the said act adopts, approves, and confirms 
all the provisions of said deed of trust, as to all the lands within the city 
of Washington ; and makes various regulations on the subject. 

The plan of the City of Washington, as laid out by the commissioners, 
pursuant to the act of Congress of 16th July, 1790, and under the super- 
intendence and approval of President Washington, and the record of the 
reservations and division, have been carefully preserved in the archives 
of the Capitol, under the care of the Commissioner of the Public Build- 
ings. That plat, or plan, indicates the streets and avenues dividing the 
ground into squares, parcels, and lots. The plat ori)lan, and the record 
of the divisions, also show those selected by the President of the United 
States for the public use of the government, to be paid for at twenty- 
five pounds per acre, — those allotted to the Government for sale, to pay 
first, the said price of twenty-five pounds per acre, and the surplus as a 
grant of money to the United States; — and those allotted, in the partition, 
to the respective individual proprietors, of the lands so surveyed into 
streets, avenues, squares, parcels, and lots, to be conveyed, according 
to the terms of the deed of trust, to the individual proprietors, who had 

« 

so contributed to the purposes of the city and the uses of the Govern- 
ment. 

It appears, by the report of the Commissioner of Public Buildings, 
that, on the original plan and plat of the town, in manuscript, there is 
no street south of the buildings for the mansion of the President, such 
as the- present question supposes. An engraved map and plan of the 
city, published in Philadelphia in 1792, b^'^ Thackaraand Vallance, and 
another, engraved and ]mblished in Boston by Samuel Hill, appear, 
upon inspection, to give no such street south of the President's Mansion. 
All the evidence attainable tends to prove that there was no such 
circular street south ; that the ground south of the President's Man- 
sion was not interrupted by any street, avenue, or highway whatever; 
but the block, and reservation for the President's buildings extended 
south, between Fifteenth and Seventeenth Streets, without interruption, 
down to the bank of what was then Goose (>reek, now the Tiber. 

Such being the fact, as to the original plan and plat, and reservation 
of this parcel to the use of the United States, no authority, save that 
derived from the Congress of the United States, could open a street 
through this public parcel, or block of ground, reserved to the use of 
the United States. 
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Congress has conferred no such authority upon the President of the 
United States ; nor upon the corporate authorities of the city ; norui>on 
the Board of Oommig^ioners or Levy Court of Washington, in the Dis- 
trict of Columbia; nor upon the original Commissioners; nor upon the 
Commissioner of Public Buildings ; nor upon any officer or individual 
Avhatever, so far as I am able to discover by diligent inquiry and exam- 
ination. 

According to the 1st section of the act of 12th January, 1809, (Stat. 
at Large, vol. ii, p. 511; Davis' Collection, p. 189,) " Whenever the pro- 
prietor of any square oi^ lot, in the City of Washington, shall deem it 
necessary to subdivide such square or lot into convenient building lots, 
pieces, or portions, for sale and occupancy, and alleys for their accom- 
modation, he may cause a plat of the same to be made, on which shall 
be expressed the dimensions and length of all the lines of such por- 
tions as are necessary for defining and laying out the same on the 
ground, and may certify such division under his hand and seal, in the 
presence of two oj; more creditable witnesses, upon the same plat, or on 
a paper of parchment attached thereto." 

Section 2d authorizes the surveyor of the city to examine whether the 
dimensions and lines agree with the dimensions of the whole of the 
sciuare, and whether the dimensions expressed, for the subdivisions, be 
the true dim^^nsions of the parts so expressed, and if he find the plat 
(♦orrect, "he shall certify the same under his hand and seal, with such 
remarks as appear to him necessary for further illustration thereof, and 
record the said plat, as examined in a book of books, to be kept by him 
for that purpose. 

By sections, "When such subdivision shall be so certified, examined, 
and recorded, the purchaser of any part thereof, or any person interested 
therein, may refer to said plat and record for description, in the same 
manner as to squares and lots divided between the commissioners and 
original proprietors, and the ways, alleys, or passages, laid out or ex- 
pressed on such plat of subdivision, shall be and remain to the public, 
or subject to the uses declared," &c. 

By section 7, "All records of the division of squares and lots hereto- 
fore made between the public and original proprietors, or which are 
authorized by this act, shall be kept in the office of the surveyor of the 
city; and all transcripts therefrom, certified by him, shall be evidence.'^ 

"Sec. 8. Whenever the President of the United States shall deem it 
necessary to subdivide any square, belonging to the United States 
within the City of Washington, ichich may not have been reserved for pith- 
Uc purposesj into convenient building lots, pieces, or portions, for sale 
and occupancy and alleys for their accommodation, he may cause a plat 
to be made by the surveyor of the city, in the manner prescribed" in the 
first section of this act, which plat shall be recorded by said surveyor, 
and the provisions of this act shall extend to the lots, pieces, and parc^els 
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of ground, coutained in such plat, as fully as to subdivisions made by 
individual proprietors." 

Tlie authoritj' given by this act to the President of the United States 
is confined to those squares, parcels, and lots, which, in the division, 
were allotted to the United States for sale, under the direction of the 
President, to raise money^ first, to pay for the public reservations at the 
rate of twenty-five pounds per acre; and secondly, as a grant of money to 
the United States for the purposes mentioned in the 4th section of the 
said act of Congress of 16th July, 1790. It confers no authority to sub- 
divide into building lots and alleys, the squares, parcels, and lots taken, 
selected and reserved for the use of the United States, nor to make any 
new street, avenues, highway, or alley through such reservation, for 
public use. 

The act of 1st July, 1812, (ii Stat, at Large, p. 771. ch. 117,) invest- 
ing the Board of Commissioners with "full powers to lay out, straighten, 
and repair public roads within the said county of Washington/' spe- 
cially excepted " the grounds within the limits of the city of Washing- 
ton and Georgetown.'' 

The act of 24th Februarj', 1817, (iii Stat, at Large, p. 346, ch. 18,) 
authorized the President to subdivide part of reservation number t^n, 
on the north side Pennsylvania Avenue, bet ween, Third and Four-and- 
a-half streets, into building lots and to sell a part of the lots. 

The 15th section of the act of loth May, 1820, (iii Stat, at Large, p. 583,) 
does not confer any power upon the Commissioner of the Public Build - 
lags, or any other person, to make any new street, avenue, alley, or 
highway, through any of the grounds reserved for the public use of the 
United States. The power there given is, to pay for improving streets 
and avenues, setting curbstones, and paving of footways. . 

The act of 20th May, 1826, (iv Stat, at Large, p. 186, ch. xxx,) ex- 
tended the power of the Commissioner of Public Buildings, under the 
loth section of the said act of 15th May, 1820, "as well to public open 
spaces, as to public squares or reservations;" that is, they may be im- 
proved, curbstones set, and footways paved around them, but not cut 
through by a new street, avenue, alley, or highway. 

By the 12th section of the act of May 17th, 1848, (ix Stat, at Large, 
p. 228, 229, ch. 42,) it is enacted that " The Commissioner of Public 
Buildings, or other officer having charge and authority over the lands 
and property of the United States, lying within the city of Washington, 
shall, from time to time, cause to be opened and improved such avenues 
and Ftreets, or parts or portions thereof, as the President of the United 
States, upon application of the corporation of the said city, shall deem 
necessary for the public convenience, and direct to be done; and he 
shall defray the expenses thereof out of any money arising, or which 
shall have arisen, from the sale of lots in the city, belonging, or which 
may have belonged, to the United States, and from no other fund." 
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The powers of the corporations of the city of Washington, in relation 
to the streets and avenues, are to be seen in the following acts of Con- 
gress. 

1. "An act to incorporate the inhabitants of the city of Washington 
in the District of Columbia," approved 3d May, 1802. (ii Stat, at Large, 
p. 197, eh. 53, sec. 6.) 

2. *'An act further to amend tlie charter of the city of Washington,'' 
approved 4th May, 1812. (ii Stat, at Large, p. 725, 726, ch. 75, sec. 5, 6.) 

3. "An act to incorporate 4}he inhabitants of the city of Washington, 
and to repeal all acts heretofore passed for that, purpose,'' approved 15th 
May 1320. (iii Stat, at Large, p. 587, 588, ch. 104, sections 7 and 8.) 

The nature and extent of the power, conferred on the corporation by 
these acts, may be seen by that of 1820, which enacts, that the said 
corporation shall have full power and authority "To open and keep in 
repair streets, avenues, lanes, alleys, drains, and sewers, agreeably to 
the plan of the city," and "To cause new alleys to be opened through 
the squares, and to extend those already laid out, upon the application 
of the owners of more than one-half of the property in such squares." 

These provisions comprehend all the authority, pertinent to the ques- 
tion, which is vested in the corporation ; and do not confer on it any 
control over this reservation. 

4. "An act to authorize and empower the corporation of the city of 
Washington, in the District of Columbia, to drain the low grounds on 
and near the public reservation and to improve and ornament certain 
parts of said reservation," approved 7th May, 1822. (iii Stat, at Large, 
p. 091, ch. 96.) 

This act relates to reservations number ten and eleven, and twelve, 
and authorizes the corporation to lay them off into building lots, and 
sell them to aid in draining said low grounds. This, of course, has no 
bearing upon the question in hand, as to a circular highway through 
the public reservation number one. 

5. "An act vesting in the corporation of the city of Washington, all 
the rights of the Washington Canal Company, and for other purposes," 
I)assed 31st May, 1832. (iv Stat, at Large, p. 524, ch. 113, sec. 8, 10.) 

This act made a donation, to the corporate authorities of the City of 
Washington, of certain parts of the reservation called "The Mall," be- 
tween Sixth and Fifteenth streets west, south of Canal street, and of 
the reservation on the south side of the Mall; also between Sixth and 
Fifteenth streets,— as laid down in a map and plan thereof, by F. C. De 
Craft,^nto streets, and avenues, and squares, which plat or map is, by 
section 11, ordered to be recorded in the surveyor's office of the city, 
and in the office of the Commissioner of Public Buildings, "as indicat- 
ing correctly the said lands and squares, streets and avenues:" — which 
by section 10, "shall in like manner be opened and kept open," a« the 
other streets and avenues in said city. 
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This act did not touch the reservation number one, which is the sub- 
ject of inquiry. 

Moreover by act of 2d March, 1833, (iv Stat, at Large, p. 651, ch. 73,)* 
the United States gave the $150,000, in lieu of the said lauds, and the 
corporation relinquished all their "rights and privileges under the said 
8th, 10th, 11th, 12th, 13th, aiid 14th sections of said act of 31st May,. 
1832." 

6. "An act to continue, alter, and amend the charter 6f the city of 
Washington," passed May 17th, 1848. (ix Stat, at Large, p. 224, ch. 42 
sec. 2.) By this the corporation shall have power to "cause new alleys 
to be opened into the squares, and to open, change, or close those already 
laid out, upon the application of the owners of more than one-half the 
property in such squares, subject to the Second proviso of the eighth 
section of the act of May 15, 1820," requiring "that the damages which 
may accrue thereby to any individual or individuals shall be first ascer- 
tained by a jury, * * * * the amount and expenses thereof shall 
be levied, in due proportions, upon the individuals whose property on 
each squares shall be benefited thereby." 

This relates to private property only, and does not confer any power 
to open new alleys through the grounds reserved for the United States. 

On the whole, an examination of the acts of Maryland, and, the acts of 
Congress, relative to the City of Washington, leads to the following con- 
clusions, namely : 

1. The plan of the city of Washington was made by commissioners, 
appointed by President Washington, and under his direction and super^ 
intendence. 

2. When the city was so laid out into parcels, squares, lots, and divis- 
ions, of streets, avenues, and alleys, according to the plan so adopted, 
and a plat thereof had been made, President Washington first selected 
and reserved, to the public use of the United States, various of those 
parcels and square^s, for the Capitol, the President's House, the Navy 
Yard, public buildings, and public establishments within the city, to be 
paid for, to the original proprietors of the lands, at the rate of twenty- 
five pounds per acre. 

3. AIJ these reservations, and the streets and avenues, were vested 
in the United States. 

4. The residue of the squares, lots, and parcels were divided equally 
between the United States and the proprietors of the said lands included 
within the limits of the city ; — those so allotted to the United States, in 
this division, were for sale, under the direction of thO'^^resident of the 
Unit;ed States as to the times and terms of sale ; — the proceeds of these 
sales were pledged for the payment of said price of £25 per acre of the 
public reservations, to those who, respectively, had owned them when 
selected, and reserved and taken to the use of the United States, the 
surplus of such sales to belong to the United States as a grant of money 
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by those former proprietors ; — the parcels, lots, and squares, so allotted 
in the division to the individuals, to be returned to them as their pri- 
vate estates, within the city, subject to the rules, and laws and regula- 
tions, for the government of the city of Washington. 

5. ISew streets or avenues, in the city, could not be made but by the 
Government of the United States, having exclusive legislation over the 
District, or by an authority delegated by the United States. 

6. In all the legislation of Congress upon the subject of new sub- 
divisions of the squares and blocks in the city, it has carefully pro- 
vided that they shall be surveyed by the city surveyor, recorded in 
his office, and likewise in the office of the Commissioner of the Public 
Buildings, and made matters of public record certain and accessible to 
all : not depending on conjecture, or oral proof, but to be proved by the 
record. 

It is clear that there is no record of any new street to run through, 
cut off, and divide the public reservation number one, which, in the 
original plan and map of the city, was one entire parcel, reserved for 
the President's Mansion. 

It may be inquired, however, if use by the public in general, for a 
great length of time, cannot be invoked as presumptive evidence of a 
grant or dedication, or by way of prescription. 

» The general maxim is " nulum tempus occourrit regi." Ko time runs 
against the government. Notwithstanding this maxim, it is true that 
one nation may, by prescription, acquire title against another nation, 
(Yattel, ch. ii, p. 187, sec. 140 to 150,) and individuals may acquire title 
by prescription against the government. And long possession, use, and 
enjoyment, by a person, natural or corporate, may be used as evidence 
presumptive from which to infpr a grant, although none such is to be 
found of record; as in the cases of the Mayor of Kingston upon Hull v. 
Homer, Cowp. 102 ; Lord Purbeck's case, i Cowper, 102-109 ; Crumers 
and others v. Smith, xii Co.. 4; Bedle v. Beard, xii Co. 6; Eex v. Car- 
penter, ii Shower. 

All these cases are claims of individual right against the govern- 
ment, that is, against the public. 

A prescription may be by an individual against an individual, for a 
right of common, a right of way, &c., and so a grant from the govern- 
ment may be presumed from length of time, use, and enjoyment. 

But, when the general inhabitants of a city, or town, or county, or 
parish, claim a right, privilege, or easement, in a matter or thing be- 
longing to the gorernment or people, as a nation, there they may make 
claim of custom, by long continued usage and enjoyment, which has grown 
into late; not by prescription, but by a law; and produce length of use 
and enjoyment as evidence of the law. This difference between pre- 
scription and custom is an adjudged one. Custom is always local and 
in the name of many and of no one in particular ; prescription is per- 
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sonal. (French's Case, iv Co. 32 ; Gate ward's Case, vi Co. 61 ; Co. Lltt. 
113, 6.) 

There is no law of Maryland, nor any statute of the United States, 
to define what length of time shall be sufficient to make a right or title, 
against the government, by prescription or by custom. 

When the city of Washington was laid out, and reservation number 
one was conveyed to the United States, this parcel of land was entire, 
not interrupted and broken by any street, avenue, alley, or highway j 
so it was in the year 1800, when the seat of government was removed 
from Philadelphia to Washington. Then the city had been newly laid 
out, upon lands owned by individuals, as farms, partly under fence and 
cultivation, partly in woods ; the streets and avenues were not graded, 
not improved, but interrupted in many instances by ravines, hills, and 
hollows. Since then they have been, in succe^ive years, opened, graded, 
improved, and paved. The record proof is clear that this reservation, 
"So. 1, was entire ; no circular street or avenue through this reservation, 
south of the President's Mansion, was in the original plan and plat of the 
city. No act of Congress has made any such new and additional street 
or avenue 5 no trace or evidence exists that the President of the United 
States, or the Commissioners, or the corporation of the City of Wash- 
ington, or the Commissioner of Public Buildings, or the City Surveyor, 
have ever caused such a Circular street to be surveyed, measured, and 
recorded, as an addition to the plan of the town ; there is no record of 
any such, nor of its courses and width. It is not the extension of any 
street or avenue, existing in the original plan and plat of the city j it, 
unlike any of them, being crooked and anomalous. All these collateral 
circumstances tend to rebut the idea that the primitive plan, purpose 
and design of the original reservation, had been broken down, altered, 
or retrenched, either by Congress itself directly, or indirectly by an 
authority delegated by the Congress to some other body or person. 

Customs are of three kinds : " 1. General customs, or the common law 
properly so called, which are the universal rules of the whole kingdom. 
2. Particular customs, which, for the most part, affect only the inhabit- 
ants of particular districts. 3. Certain particular laws, which, by cus- 
tom, are adopted and used by some particular courts," such as the eccle- 
siastical courts, the military courts, the courts of admiralty, the courts 
of the two universities. (Black. Com., vol. i, sec. 3, p. 67-83.) 

With the first and third of these customs, the question submitted has 
no connection : for the subject matter is local. With respect to the sec- 
ond class, customs or laws which affect only the inhabitants of partic- 
ular districts, Judge Blackstone tells us (vol. 1 , sec. 3, p. 76.) " To make a 
particular custom good," * * "it must have been used so long that 
the memory of man runneth not to the contrary. So that if any one can 
show the beginning of it, it is no good custom. For which reason no 
custom can prevail against an express act of parliament, since the stat- 
ute itself is a proof of a time when such a custom did not exist." 
456 22 
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Here the said statute of Maryland, and the statutes of the United 
States, show a time when the custom in question did not exist. 

In conclusion, my opinion is, that this irregular passway, through the 

public reservation ISo. 1, south of the President's Mansion, in the City of 

Washington, has no lawful existence, no authoritative dedication ; that 

it cannot be upheld by prescription, nor by custom ; and that it may be 

enclosed, obstructed, and adjoined by enclosure, to the other public 

grounds south of the President's House. 

I am, very respectfully, 

C. Gushing* 
To the President. 



GOVERNMENT LOTS IN WASHINGTON. 

[Volume 7, pages 355-366 J 

At the foundatiou of the Government's title to city lots in the City of Washington 
are trust deeds from the original proprietors of the land to Thomas Beall and John 
M. Gantt, who thus held the fee in trust for the original proprietors and for the 
United States. 

By force of a legislative act of the State of Maryland of 1791, the fee of these lots 
became vested in the several ceaUiis que trtisty whether the original grantors, the 
United States, or purchasers under either. 

By force of the same act of the State of Maryland, as construed by subsequent acts 
of Congress, the power to convey the Government lots became vested in different 
statute officers of the United States, namely, first, a Board of Commissioners, then 
a Superintendent, and, finally, the Commissioner of Public Buildings. 

All conveyances heretofore made by the Board of Commissioners, the Superintendent, 
or the Commissioner, suffice to pass the title, provided the conveyances were other- 
wise valid, and the sales were made by direction of, aud in the time and manner pre- 
scribed by, the President of the United States. 

The same power is held by the present commissioner. 

Attorney General's Office, 

August 1, 1855. 

Sir: Your communication of the 25th ult., which referred to my con- 
sideration the question whether the Commissioner of Public Buildings 
is authorized by law to sell and convey lots in the City of Washington 
belonging to the United States, has been duly considered. 

I presume you intended your question to apply to lands not purchased 
or set apart for any specific purpose by the Government, aud those not 
acquired in the collection of debts, the former of which, according to 
express statute, can only be conveyed by the President, and the latter 
by the Solicitor of the Treasury. 

Whatever power, if any, the Commissioner has to make sale and exe- 
cute conveyance of other public land in the City of Washington, that 
is, of the land derived to the United States directly from the original 
proprietors of the land on w^hich the City of Washington is situated, 
is to be gathered either from the muniments of the title of the Govern- 
ment, from legislative acts of the State of Maryland, or from acts of 
Congress. 

We start with the act of July 16th, 1790, entitled "An act for estab- 



WASHINGTON CITY. 33& 

lishing the temporary and permanent seat of the Government of the 
United States.'' (1 Stat, at Large, p. 130.) 

By this act, Congress in the first place accepts, for the seat of Gov- 
ernment, "a district of territory not exceedieg ten miles square, to be 
located * * on the river Potomac, at some place bet wee n the mouths 
of the Eastern Branch and Connogocheque." 

It then authorizes the President of the United States to appoint three 
commissioners, '' who, or any two of them, shall have power to pur- 
chase and accept such quantity of land * * within the said district, 
as the President shall deem proper for the use of the United States, 
and according to such plans as the President shall approve." They 
were also to " provide suitable buildings for the accommodation of Con- 
gress and of the President, and for the public offices of the Govern- 
ment." 

The act further provides "that for defraying the expenses of such 
purchases and buildings, the President of the United States be author- 
ized and requested to accept grants of money." We shall see hereafter 
how this enactment has relation to the subject matter. 

But there is nothing else in the act which, seems to bear on the ques- 
tion of the power of these commissioners. 

In the month of June, 1791, the original proprietors of the greater 
part of the lands which now constitute the city, conveyed them in trust, 
by deeds, to Thomas Beall and John M. Gantt, and to the heirs of the 
survivor of them. These deeds provided, among other things, that the 
grantees should convey to the commissioners appointed under the act 
of 1790, ^' all the streets and such of the said squares, parcels, and lots, 
as the President shall deem proper for the use of the United States ; 
and that, as to the residue of the said lots, into which the said lands 
hereby bargained and sold shall have been laid off and divided, a fair 
and equal division of them shall be made." 

After defining a mode of division^ and that those allotted to the 
grantors should be reconveyed and vested in them and their heirs, the 
deeds further provide as follows : 

"And the said other lots shall and may be sold at such time or times, 
in such manner, and on such terms and conditions, as the President of 
the United States, for the time being, shall direct; and that the said 
Thomas Beall, of George, and John M. G^ntt, or the survivor of them, 
or the heirs of such survivor, will, on the order and direction of the 
President, convey all the said lots, so sold and ordered to be conveyed 
to the respective purchasers, in fee simple, according to the terms and 
conditions of such purchases; and the produce of sales of said lots, 
when sold as aforesaid, shall, in the first place, be applied to the payment 
in money, to the said grantor, his executors, administrators, or assigns, for 
all that part of the land hereby bargained and sold, which shall be laid 
off into lots, squares, or parcels, and appropriated, as aforesaid, to the 
use of the United States, at the rate of twenty-five pounds per acre^ 
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not accounting the said streets as part thereof. And the said twenty- 
five pounds per acre, being so paid, or in any other manner satisfied, 
that then the produce of the same sales, or what thereof may remain 
as aforesaid, in money, or securities of any kind, shall be paid, assigned, 
transferred, and delivered over to the President of the United States, 
for the time being, as a grant of money, and to be applied for the pur- 
poses and according to the act of Congress aforesaid." 

Provision was further made, that, if it should be desired by the Presi- 
dent, the said grantees would convey to such person or persons, as he 
might select, to be held subject to the trusts remaining unexecuted. 

It would seem that the plan at this time was that the trvsUes should 
be the persons through whom to make title, in case of any sale of city 
lots to individuals, for they were to convey in fee simple to any nominee 
of the President. The trustees were also to receive the proceeds of sale, 
and, after deducting the first cost of the lands therefrom, to pay the bal- 
ance to the President, to be applied by him according to the uses of the 
act of 1790, that is, the provision of buildings for the accommodation of 
Congress, the President, and the public offices of the Government. 

But all this underwent essential change by virtue of an act of the 
Legislature of Maryland, passed the 19th of December, 1791. (Davis, 
Dis. Col. Acts, p. 64; Kelty's Md. Stat., vol. ii, ch. 45.) 

The preamble of this important act recites the previous establishment 
of the seat of Government in the District of Columbia; — ^the conveyance 
by the original proprietors of the site thereof to trustees in part for the 
direct use of the United States, and in part " to be sold to raise money as 
a donation'' to be employed according to the provisions of the act of Con- 
gress of 1790, the proprietors giving up one-half of certain land to be thus 
sold, '* and the money thence arising to be applied as a donation as afore- 
said ; '' — and it states, among other inducements of the act, that an incon - 
trovertible title ought to be made to the purchasers under public sanc- 
tion; — after which it proceeds to enact as follows: 

<'Sec. 5. That all the squares, lots, pieces and parcels of land within 
the said city, which have been, or shall be, appropriated for the use of 
the United States, and also the streets, shall remain and be for the use 
of the United States; and all the lots and "parcels, which hare been, or 
shall be sold, to raise money as a donation as aforesaid, shall remain, 
and be, to the purchasers, acqording to the terms and conditions of their 
respective purchase." 

This provision seems to have been designed to have the legal effect 
to vest in the United States the fee of all the lots conveyed for their 
use, and also to perfect the title of purchasers to whom the sales had 
been or should be made according to the terms of the act of Congress. 

The 7th section authorizes the commissioners, appointed under the 
act of 1790, to appoint a clerk for recording deeds of land within said 
district in a book to be provided by him for that purpose, and enacts 
that he shall "in the same book make due entries of all divisions and 
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allotments of lands and lots made by the commissioners in pursuance 
of this act, and certificates granted by them of sales, and the purchase- 
money having been paid, with a proper alphabet in the same book of 
deeds and entries afpresaid, and the same book carefully preserve and 
deliver over to the commissioners aforesaid, or to their successors, or 
such person or persons as Congress shall hereafter appoint." 

John M. Gantt, one of the trustees, was appointed such clerk by said 
commissioners, and the books, thus authorized and kept by him, now 
constitute the first volumes of the land records of the county of Wash- 
ington. 

No conveyance appears to have been made, by the trustee, to the 
original grantors of the lands, which they were entitled to under the 
trust deeds; but the 9th section of this act provided "That the Com- 
missioners (under the act of Congress of 1790) aforesaid, or some two of 
them, shall direct any entry to be made in said record book of every allot- 
ment and assignment to the respective proprietors, in pursuance of this 
act." These entries of allotment, and certificates thereof, appear to con- 
stitute the evidence of title of the original grantors of the portions to 
which they were entitled under the provisions of their deeds to the 
trustees, Beall and Gantt. 

There is an opinion of Mr. Attorney General Lee to the efl'ect that, in 
view of these acts of legislation, no conveyance from the trustees to the 
commissioners was necessary in order to vest the title in the United 
States. (Opinion, January 7th, 1799, in Burch's Digest of Laws of 
the Corporation of Washington, p. 336.) Bnt a conveyance was in fact 
made ex majori cautela^ and is of record. 

After this, it would seem, the trustees ceased to act ; and everything 
was done in the name, or by the instrumentality, of the commissioners. 

Did the land vest in the United States, however discharged of the 
trust? Or the fee simple beiug now vested in the United States, did 
the trustees continue trustees for certain purposes, for iustance to con- 
vey, or did that agency to convey pass to the commissioners, or did it 
altogether cease to exist? This we shall presently see, is the knot of the 
whole question. 

So much of the land as fell within the lines of the city was laid out 
into streets, squares, and lots, under the direction of President Wash- 
ington, who also caused such reservations to be made for public uses or 
for health and ornament, as he deemed proper 5 and by order of the 
same President, dated September 29th, 1792, it was directed that after 
a previous tender of lots at public sale in October following, any lots 
t remaining should be " sold and conveyed by the commissioners or any 
' of them, at private sale, for such price and on such terms, as they may 
think proper." 

Thus it was, at the outset, assumed in action, that the power to con- 
vey had passed to the commissioners. 

This conclusion was virtually recognized by a legislative act of the 
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State of Maryland, passed December 28th, 1792, which enacts that " the 
certificates granted, or wiiich maybe granted, by the said commissioners 
or any two of them to purchasers of lots in the said city, &c., shall be 
<3fifectaal to vest the legal estate in the purchasers, their heirs and as- 
signs, according to the import of such certificates, without any deed or 
Jormal conveyance ;^^ and that "on sales of lots in the said city by said 
commissioners, or any two of them," in case of non-payment by the pur- 
chaser, " the commissioners or any two of them may (re)sell the same 
at public vendue," under certain prescribed conditions. (Kelty's Stat. 
Md., vol. ii ch. 68.) 

This act does not directly empower the commissioners; Dut it assumes 
that they are empowered already, by virtue of the previous act of Mary- 
land. 

We come now to a series of acts of Congress, which, likewise, seem 
to recognize in the commissioners a power to convey for the United 
States. It does not appear, from what precedes, that they acquired any 
special power under the trust deeds. They were statute officers of the 
United States, with such powers only as the statutes might confer, not 
trustees under the trust deeds to Beall and Gantt. But Congress might, 
by statute, continue to, or recognize in, them the power of the trustees 
to sell in behalf of the United States, however anomalous that would be. 
This, it seems to have been thought by Congress, was the legal effect of 
the acts of Maryland. 

Accordingly, the act of May 6th, 1796, (1 Stat, at Large, p. 461,) sec- 
tion 1st, provides that the Commissioners "be and are hereby author- 
ized, under the direction of the President of the United States, to bor- 
row, from time to time, such sums of money as the President shall direct, 
not exceeding three hundred thousand dollars in the whole, and not ex- 
ceeding two hundred thousand dollars in any one year, at an interest 
not exceeding six per cent., per annum, reimbursable at any time after 
the year one thousand eight hundred and three, by instalments, not ex- 
ceeding the whole sum borrowed in any one year, which said loan or 
loans shall be appropriated and applied by the said commissioners, in 
carrying into effect the above recited act (of July 16th, 1790,) under the 
contract of the President of the United States." 

Th e act then proceeds, in its second section, to make the following 
provision : 

" That all the lots, except those now appropriated to public use, in the 
said city, vested in the commissioners aforesaid, or in trustees in any 
manner, for the use of the United States, now holden and remaining un- 
sold, shall be, and are hereby declared and made chargeable with the 
repayment of all and every sum or sums of money, and interest there- 
upon, which shall be borrowed in pursuance of this act, and to the end 
that the same may be fully and punctually repaid, the said lots, or so 
many of them as shall be necessary, shall be sold and conveyed, at such 
times and in such manner, and on such terms as the President of the 
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United States, for the time being, shall direct, and the moneys arising 
from said sales shall be applied and appropriated under his direction to 
discharge the said loans, after first paying the original proprietors, any 
balances due to them respectively, according to their several conveynaces 
to the said commissioners or trustees." Provision is then made for the 
deficiency, if any. 

Thus we see that Congress presumes that the agent of sale continues 
to be either the commissioners or the trustees, under the direction of 
the President. 

The same idea reappears in the act of April 18th, 1798, (1 Stat, at 
Large, p. 651,) which provides, in section 1st, that the President of the 
dnited States may loan to said commissioners one hundred thousand 
dollars, part of said sum above mentioned, at six per cent, interest, 
^^ which sum of one hundred thousand dollars is declared to be in full 
of the moneys which the said commissioners are authorized to borrow," 
under the above mentioned act ; and the second section further pro- 
vides that " all lots in the city of Washington now vested in the commis- 
sioners, or in trustees, in any manner, for the use of the United States, 
and now remaining unsold, except those set apart for public purchases, 
shall be, and the same are hereby declared and made chargeable with 
the repayment of the sums which shall be advanced, in pursuance of 
this act, and the interest accruing thereon, and shall be disposed of in 
the manner and under the regulation prescribed by the act herein last 
mentioned." 

Here we have a repetition of the same reference to the commission- 
ers. 

I incline to accept these expressions as a legislative construction of 
the act of Maryland, and as determining that, although the lots had by 
that act vested in the United States, yet they had vested, not imme- 
diately but mediately, in the person of the commissioners in behalf of 
the United States. 

I apprehend that such is the true construction of the fact that the 
commissioners did, in practice, convey for the United States, under the 
order of the President. 

It is true that these acts might, in some points of view, be regarded 
as giving authority to the commissioners to convey for certain purposes 
only, that is, to raise the money in question. But such is not their 
tenor. They expressly assume that the lands are vested in the commis- 
sioners, or in the trustees, to the use of the United States. The direc* 
tion that they should convey in the special case does not read as a 
special grant of authority to convey, but as a special application of a 
general authority to convey previously granted. Such appears to me to 
be the natural construction of these two acts of Congress. 

But was the power to be exercised by the commissioners and the trus- 
tees conjointly, or by either board at discretion ? 
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This question seems to be determined by the next pertinent act of 
Congress, that of May Ist, 1802. (11 Stat, at Large, p. 175.) 

By this act the board of commissioners was abolished, and they were 
required to " deliver up to such person as the President should appoint, 
all plans, draught books, records, accounts, deeds, grants, contracts, 
bonds, obligations, securities, and other eyidences of debt in their pos- 
session, which relate to the City of Washington, and the affairs hereto- 
fore under their superintendence or care." 

The 2d section provides, 

"That the affairs of the City of Washington, which have heretofore 
been under the care and superintendence of the said commissioners, shall 
hereafter be under the direction of a superintendent, to be appinted 
by and to be under the control of the President of the CTnited States j 
and the said superintendent is hereby invested with all the powers, and 
shall hereafter perform all the duties, which the said commissioners are 
now vested with, or are required to perform, by or in virtue of any [act] of 
Congress, or any act of the General Assembly of Maryland, or any deed 
or deeds of trust from the original proprietors of the lots in the said city, 
or in any other manner whatever.'' 

The 5th section directs the superintendent to sell, under the direction 
of the President, so many of the lots pledged as are necessary to pay a 
loan of $200,000 obtained in 1796, of the State of Maryland. 

The 6th section directs a sale of lots by a certain day, to repay to 
Maryland a loan of fifty thousand dollars. The 7th provides that after 
the repayment of all loans the superintendent shall refund such amount 
as the Treasury shall have advanced, with interest. 

I cannot but regard this act as a more emphatic declaration of the 
sense of Congress, that the commissioners had become the lawful agents 
of sale, and this to the exclusion of the trustees, and that the power of 
the commissioners in this respect was thereafter to be exercised by the 
superintendent. 

Then comes the act of April 29th, 1816, (iii Stat, at Large, p. 324,) 
which abolishes tlie office of superintendent, and substitutes that of 
commissioner, enacting that '* the commissioner aforesaid shall be in- 
vested with all the powers and perform all duties conferred upon the 
superintendent aforesaid." 

Subsequent acts, applicable to the duty of the commissioner, presume 
the same power in him to convey as the acts of 1796 and 1798 had as- 
sumed to vest in the old commissioners. 

Thus the act of May 15th, 1820, section 15, (iii Stat, at Large, p. 
591,) provides that the Commissioner of Public Buildings shall reimburse 
the corporation of the City of Washington for certain expenditures for 
improvements in streets, and directs him to cause other work to be 
done, under certain circumstances, and to defray the expenses directed 
by the section, out of any moneys arising from the sale of lots in the 
City of Washington, belonging to the United States. 
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The act of May 20th, 1826, (iv Stat, at Large, p. 186,) extends the 
objects specified in the act of 1820, so as to include improvements in 
front of open spaces as well as of public surveys or reservations. 

The 12th section of the act of May 17, 1848, (ix Stat, at Large, p» 
228,) contains this provision : 

"That the Commissioner of Public Buildings, or other officer having 
charge and authority over the lands and property of the United States,, 
lying within the City of Washington, shall from time to time cause to 
be opened and improved such avenues and streets, or parts and portions 
thereof, as the President of the United States, upon application of the 
corporation of the said city, shall deem necessary for the public con- 
venience, and direct to be done; and he shall defray the expenses thereof 
out of any money arising or which shall have arisen, from sales of 
lots in the City of Washington, belonging, or which may have belonged, 
to the United States, and from no other fund." 

The section then provides for his defraying certain other expenses, 
out of said fund. 

It does not derogate from the force of all these authorities to say that 
in some instances Congress has conferred a special power of sale. 

Thus by the act of February 24, 1817, (iii Stat, at Large, p. 346,) the 
Commissioner of Public Buildings was clothed with power, under the 
direction of the President, to sell -a public reservation, lying on the 
north side of Pennsylvania avenue, between Third and Four-and-a-half 
streets. 

This, it will be perceived, is the case of a reservation for public use^ 
which was not vendible by the general law, nor without an authorizing 
act of Congress. The ruling of Mr. Attorney General Crittenden in 
the case of the lot of land claimed by the Portuguese Government, de- 
termines this point. It is true, some of the expressions in that opinion 
may seem to go further; but as decision, it must be construed by the 
facts of the case, which were of a reservation constituting part of the 
public grounds of President's Square. 

Finally, on the 1st of September, 1852, President Fillmore, acting on 
the traditional construclton of the law as giving power to the Commis- 
sioner to convey, made an order directing that, in disposing of public 
lots in the City of Washington, they should be sold for cash, at public 
auction, upon a notice of two weeks, and for not less than the assessed 
value. This order remains in force and governs the actual mode of sale* 

You will have perceived by the current commentary on the several 
legislative acts quoted, what my conclusion is upon the question sub- 
mitted. 

I confess that, on the first cursory inspection of these acts, doubt 
enters my mind whether they conferred the requisite power on the 
original Commissioners of Public Buildings, or their successors, the 
Superintendent and single Commissioner. 

But the consideration that the power had been assumed and acted 
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upon for upwards of half a century, invoked of me a careful revision of 
the subject, which has led me to the conclusion stated. 

This view of the question seems to me conformable to what was de- 
cided, on a collateral question, by the Supreme Court, in the case of 
Van Ness v. the United States, (iv Peters' E., p. 232.) 

It would have been a grave matter, if the rules of law had required me 
to say that those public ofQcers did not possess the supposed power ; since 
it would have tended to unsettle so many titles in the City of Washing- 
ton, making them to stand on the question of facts external to the title, 
or on that of the burden of proof as to whether a given deed was founded 
on a lawful cause of sale or not, or on that of the extent of equitable 
powers. I rejoice to And that it is possible to reach a conclusion, which 
avoids such inconvenient consequences. 

It is true, that, legislatively considered, this whole matter has been 
conducted with extraordinary looseness, and want of explicitness or pre - 
cision. At so late a time as the year 1848, Congress did not seem willing 
to trust itself to use plain language on this point ; for, in the act of that 
year, as we have seen, it speaks of the " Commissioner of Public Build- 
ings or other oflBicer having charge and authority over the land and 
property of the United States lying within the City of Washington ; ^ 
as if it hesitated to determine whether that oflBicer was the Commis- 
sioner. This equivocality is yet more flagrant in the legislative acts, 
whether of Maryland or the United States, which lie at the foundation 
of the inquiry. The acts of Congress do not anywhere expressly vest 
title, or general power of sale, in the Commissioners. Nay, they speak, 
of the title as vested either in the Commissioners or the trustees. And 
yet the act of the State of Maryland, in terms, vests the title neither in 
the Commissioners nor in the trustees, but directly in the United States. 

Nevertheless, it seems to me, after careful analysis and consideration 

of all the elements of the question, that the Board of Commissioners, by 

force of the act of Congress of 1790, and the two acts of the State of 

Maryland, as construed by the acts of Congress of 1796, and 1798, the 

Superintendent, under that of 1802, and the Commissioner, under that 

of 1816, have had lawful authority to sell and convey the unreserved 

and legally saleable lots of the Government in the City of Washington, 

fiubject, however, in all things aflfecting the same, to the direction of 

the President of the United States. 

I have the honor to be, very respectfully, 

C. CusHiNa. 
Hon. EoBERT McClelland, 

Secretary of the Interior. 
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APPLICATION OF THE BALTIMOBE AND OHIO BAILBOAD COMPANY. 

I Volume 10, pages 220-225.] 

1. The Attomev General is not authorized to give an official opinion, at the reqnest of 
the head of a department, upon a question the solution of which is not necessary 



to the discharge of any duty properly belonging to the department. 

2. There is no provision of law wnich expressly, or by implication, gives the Secretary 

of the Interior or the Commissioner of Public Buildings any authority to consent 
to the laying of a railway along the streets or aveuues of the city of Washington. 

3. The extent of the power of the Commissioner of Public Buildiugs, and, intermedi- 

ately, of the Secretary of the Interior, over the streets and avenues of Washington 
City considered. 

Attorney General's Office, 

ApHl 2, 1862. 

Sir : Your letter of the 11th ultimo, requested my official opinion ou 
this question : Has the Baltimore and Ohio Railroad Company, chartered 
by the State of Maryland, authority, under the provisions of the acts 
of Congress of May 9, 1828, (4 Stats., 268,) March 2, 1831, (4 Stats., 478> 
and March 3, 1835, (4 Stats., 758,) to construct, own, and use, with the 
assent of the corporate authorities of the city of Washington, branches 
of their road extending through any of the streets, avenues, and alleys 
of said city ! 

However willing I might have been to comply with your request, I 
was unable to perceive how the matter involved in this question con- 
cerned the department over which you preside, and so became proper 
for my official consideration. To relieve this doubt, I requested in my 
letter to you of the 17th ultimo, a statement of the facts and circum- 
stances, showing how the subject was connected with the public inter- 
ests, and thus brought within the cognizance of national officers. I 
beg to acknowledge, in replj*^ thereto, your letter of the 29th ultimo, 
from which 1 learn that the municipal authorities ot the city of Wash- 
ington desire to have constructed through Pennsylvania avenue and 
other streets of the city, railroads, to be operated by horse power, for 
the convenience of the citizens and visitors to the capital — that not 
having authority under any act of Congress to make such roads, they 
have requested the consent of the Department of the Interior to an 
arrangement to be made between certain persons and the Baltimore and 
Ohio Railroad Company, by which the latter shall construct such street 
railroads as may be necessary for the convenience of the citj', which, 
when completed, shall be surrendered to the persons with whom such 
arrangement is proposed, to be used by them as street railroads, for the 
convenience of the public, under the restriQtions of the charter of the 
Baltimore and Ohio Bailroad Company, and that therefore the railroad 
company, the authorities of the city of Washington, and the Depart- 
ment of the Interior, as the representative of the Government, so far 
as the control and management of the streets are concerned, concur in 
the desire for my official advice as to the power of the railroad company 
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to construct street roads as branches of their road, under such an ar- 
rangement as that before stated. 

I regret to say that the additional information with which you hav6 
thus furnished me, confirms my previous impression that the question is 
one upon which I ought not to express an official opinion. And when I 
have stated the reasons for this conclusion, I trust that you will agree 
with me as to its correctness. 

The duty imposed on the Attorney General by the act of September 
24, 1789, to give his advice and opinion upon questions of law, when re- 
quested by the heads of any of the departments, is confined by that 
act to questions of law "touching any matters/that may concern their 
departments.^' The construction given by my predecessors in office to 
this clause, upon which they have uniformly acted, may be thus stated : 
When, in the course of discharging the duties of a department a question 
of law shall arise, the solution of which is a prerequisite to the discharge of 
those dutisSy the head of the department has a right to request the opin- 
ion of the Attprney General on such question of law and he is bound by 
ys oath to answer it. But when the solution of the question is not neces- 
sary to the discharge of any duty properly belonging to the department, 
it is not the duty of the Attorney General to give an opinion thereon, 
and such an opinion would consequently be extra official and unauthor- 
ized. 

Attorney General Wirt, 1 Op., 611, lb. 575; 

Attorney General Berrien, 2 Op., 311 ; 

Attorney General Taney, 2 Op., 513; 

Attorney General Butler, 3 Op., 368; 

Attorney General Gushing, 6 Op., 335 ; Man. Op., June 12, 1861. 

IN'ow, if the Department of the Interior, or any of its subordinate offi- 
cers possessed such control over the streets and avenues of the city of 
Washington as to render the consent of the Department or of such sub- 
ordinate officer to the arrangement suggested, of the slightest moment, 
I would feel it to be my duty to give to the question you have submitted, 
^he careful and thorough examination which its great intrinsic impor- 
tance would demand. But the right of the Baltimore and Ohio Eailroad 
Company to construct, own, and use branches of their railway over such 
thoroughfares of the city of Washington as Pennsylvania avenue, does not 
depend upon the consent of the Interior Department or any of its sub- 
ordinate officers, and could derive no possible additional sanction from 
such consent. That right, if it exist, must spring from the acts of Con- 
gress irrespective of any other will. If those acts confer the right, it 
does not require your approval ; if they do not confer it, no action of 
your Department can give it existence. 

It is true that various acts of Congress impose on the Commissioner 
of Public Buildings, certain duties in regard to the streets, avenues, &c 
of the city of Washington. Thus the act of May 17, 1848, (9 Stats., 223) 
to continue, alter, and amend the charter of the city of Washington, 
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section 15, provides that the Commissioner of Public Buildings, or other 
officer having charge and authority over the lands and property of the 
United States lying within the city of Washington, shall from time to 
time cause to be opened and improved such avenues and streets, or 
parts or portions thereof, as the President of the United States, upon 
application of the corporation of the said city shall deem necessary for 
the public convenience and direct to be done. And it is made his duty, 
upon application of the mayor, to repair and keep in repair the pave- 
ments, water-ways,^flag foot-ways, .&c, opposite or along the public 
squares, reservations, or other property of the United States, and also, 
on like application, to repair and keep in repair such streets and ave- 
nues, or parts thereof, as may have been or shall be opened and im- 
proved by the United States. And so, by the 7th section of the act of 
June 12, 1858, (11 Stats., 326,) it is made the duty of the Commissioner 
of Public Buildings to cause obstructions of every kind to be removed 
from such streets, avenues, and sidewalks in the city of Washington as 
have been or may be improved, in whole or in part by the United 
States, and persons desiring to remove paving-stones or displace any 
other work done by the authority of the United States for any purpose 
must obtain a permit from the Commissioner, to enforce which provis- 
ions he is authorized to bring suit. It is also true that the supervisory 
and appellate powers exercised over the Commissioner of Public Build- 
ings by the President of the United States were vested in the Secretary 
of the Interior, by the 9th section of the act of March 3, 1849, to estab- 
lish the Home Department, &c., and it was the duty of the Secretary to 
sign requisitions for the advance or payment of money out of the 
treasury, on estimates or accounts. And by section 15 of the act of 
August 4, 1854, (10 Stats., 573,) the Commissioner of Public Buildings 
is required to make the Secretary of the Interior, annually, report of 
his operations, and of the manner of applying appropriations, and all 
his estimates are required to be approved and submitted by the Secre- 
tary of the Interior, and all appropriations for repairs or improvements 
on the public buildings, grounds and streets within the District of Co- 
lumbia, under the charge of the Commissioner are to be expended under 
the direction of the Secretary of the Interior. 

But I am unable, after careful search, to find, either in the general 
legislation of Congress, or in the acts which relate to the Baltimore and 
Ohio Railroad Company, any provision of law which expressly or by 
implication, gives to the Secretary of the Interior or the Commissioner 
of Public Buildings any authority to consent to the laying of a railway 
along the streets or avenues of the city of Washington, or which in any 
way makes such consent a condition of the exercise of such a power. The 
Maryland act of December, 1791, (Davis's Laws of Dist., 64) concerning 
the territory of Columbia and the city of Washington, by which the ces- 
sion of that portion of the District north of the Potomac was solemnly 
jratified, declares (section 5,) that all squares, lots pieces and parcels of 
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land within said city (Washington) which have been or shall be appro- 
priated for the use of the United States, aful also the streets, shall remain 
and be for the use of the United States. Kothing is more certain than 
this, that the power to regulate, control, and dispose of these streets 
belongs only to Congress, in whom all the legislative power of the 
United States, and especially the power of legislation over the seat of 
Government, is exclusively vested. In so far as Congress has committed 
the care and supervision of these streets to the corporation of the city 
of Washington, (Ex. gr., act May 15, 1820, 5 Stats., 583,) or to the Com- 
missioner of Public Buildings, anil, intermediately, to the Secretary of 
the Interior, their respective powers over them extend, but no further. 
Beyond the powers thus given, the supervision and control of the streets 
and avenues reside only in Congress, and he who seeks to obtain special 
or exclusive privileges in the use of them, in contravention of those 
common to all citizens, must obtain them from Congress and from no 
other authority. That even the President, acting through his subordi- 
nate, the Commissioner of Public Buildings, had no power over the 
streets and public grounds of the city, beyond that given by Congress, 
has been more than once decided. (1 Op., 615 ; 2 Op., 541.) 

It thus appears that any right which the Baltimore and Ohio Eailroad 
Company may claim to lay a railway upon Pennsylvania avenue must 
be derived exclusively from the action of Congress, and if such right 
has existence at all, it gains no strength from the approval, as it can 
suffer no injury from the hostility, of the Interior Department. 

The conclusion to which I am forced by these views is that the ques- 
tion which you have submitted is one touching a matter that does not 
concern the Department of the Interior, and therefore it would be im- 
proper for me to give an ofQicial opinion upon it. If however upon 
reflection you do not concur in this conclusion, I will most cheerfully 
reconsider it, in the light of any reasons which you may see fit to suggest. 
I am, sir, very respectfully, your obedient servant, 

Edward Bates. 

Hon. Caleb B. Smith, 

Secretary of the Interior. 
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